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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

6 CFR Chapter |

49 CFR Chapter Xil
[DHS Docket No. DHS-2021-0018]

Ratification of Security Directives and
Emergency Amendment

AGENCY: Office of Strategy, Policy, and
Plans, Department of Homeland
Security (DHS).

ACTION: Notification of ratification of
directives and emergency amendment.

SUMMARY: DHS is publishing official
notification that the Transportation
Security Oversight Board (TSOB) has
ratified Transportation Security
Administration (TSA) aviation security
directives (SDs) applicable to airport
and aircraft operators and an emergency
amendment (EA) applicable to foreign
air carriers requiring mask wearing at
airports and onboard commercial
aircraft to protect the safety and security
of the traveling public, transportation
workers, and the transportation system
from the threat of COVID-19.

DATES: The ratification was executed on
April 20, 2021, and took effect on that
date.

FOR FURTHER INFORMATION CONTACT: John
D. Cohen, DHS Coordinator for
Counterterrorism and Assistant
Secretary for Counterterrorism and
Threat Prevention, DHS Office of
Strategy, Policy, and Plans, (202) 282—
9708, john.cohen@hq.dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

A. Executive Order, DHS Determination,
and Centers for Disease Control and
Prevention (CDC) Order

On January 21, 2021, in recognition of
the continuing threat to health, safety,
and economic and national security
posed by COVID-19, including the new
virus variants, the President issued

Executive Order 13,998, Promoting
COVID-19 Safety in Domestic and
International Travel.* The Executive
Order directs the Secretary of Homeland
Security, in coordination with other
federal officials and “through the
Administrator of the Transportation
Security Administration,” to
“immediately take action, to the extent
appropriate and consistent with
applicable law, to require masks to be
worn in compliance with CDC
guidelines” in or on airports,
commercial aircraft, trains, public
maritime vessels, intercity bus services,
and all forms of public transportation.2
The Executive Order focuses on a
nationwide, “whole of government”
approach to addressing security and
safety concerns presented by the
continued transmission of COVID-19
through the transportation system.

On January 27, 2021, the Acting
Secretary of Homeland Security issued
a Determination of a National
Emergency Requiring Actions to Protect
the Safety of Americans Using and
Employed by the Transportation
System.3 The Acting Secretary’s
determination directs TSA to take
actions consistent with its statutory
authorities “to implement the Executive
Order to promote safety in and secure
the transportation system.” In
particular, the determination directs
TSA to support “the CDC in the
enforcement of any orders or other
requirements necessary to protect the
transportation system, including
passengers and employees, from
COVID-19 and to mitigate the spread of
COVID-19 through the transportation
system.”

On January 29, 2021, the Director of
the CDC’s Division of Global Migration
and Quarantine issued a Notice and
Order titled Requirement for Persons to
Wear Masks While on Conveyances and
at Transportation Hubs.* The CDC
Order, effective February 1, 2021,
provides that it ““shall be enforced by
the Transportation Security

186 FR 7205 (published Jan. 26, 2021).

2Id.

3 Acting Secretary David P. Pekoske,
Determination of a National Emergency Requiring
Actions to Protect the Safety of Americans Using
and Employed by the Transportation System (Jan.
27, 2021), available at https://www.dhs.gov/
publication/determination-national-emergency-
requiring-actions-protect-safety-americans-using-
and (accessed Feb. 22, 2021).

486 FR 8025 (Feb. 3, 2021).

Administration under appropriate
statutory and regulatory authorities”
and “further enforced by other federal
authorities” as well as “cooperating
state and local authorities.”

B. TSA Security Directives 1542-21-01
and 1544-21-02 and Emergency
Amendment 1546-21-01

On January 31, 2021, the Senior
Official Performing the Duties of the
TSA Administrator issued SD 1542—-21—
01 to airport operators, SD 1544—-21-02
to aircraft operators, and EA 1546-21—
01 to foreign air carriers requiring mask
wearing at airports and onboard
commercial aircraft to protect the safety
and security of the traveling public,
transportation workers, and the
transportation system from the threat of
COVID-19. The SDs and EA, which are
available in the docket for this notice at
https://www.regulations.gov/, became
effective on February 1, 2021, and were
scheduled to expire on May 11, 2021.
Neither the Acting Secretary’s national
emergency determination nor the CDC
Order includes an expiration date and
they remain in effect based on specific
public health conditions and in
consideration of the public health
emergency.

The SDs and EA implement the
Executive Order, the Acting Secretary of
Homeland Security’s national
emergency determination, and the CDC
Order by requiring mask wearing at
airports and onboard commercial
aircraft. The SDs and EA mandate
measures to secure and promote safety
in the transportation system, including
passengers and employees, by
mitigating against the further spread of
COVID-19. Under the airport operator
SD, covered operators must: (1) Make
best efforts to provide individuals with
prominent and adequate notice of the
mask requirement to facilitate
awareness and compliance; (2) require
individuals to wear a mask; (3) escort
individuals from the airport who refuse
to comply with the mask requirement;
and (4) report incidents of non-
compliance to TSA. Under the aircraft
operator SD and the EA, covered
operators and carriers must: (1) Provide
prominent and adequate notice of the
mask requirement to facilitate
awareness and compliance; (2) require
individuals to wear a mask; (3) refuse to

51d. at 8030.
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board individuals who are not wearing
a mask and make best efforts to
disembark those who refuse to comply
as soon as practicable; and (4) report
incidents of non-compliance to TSA.
Consistent with the CDC Order, the SDs
and EA permit limited exemptions from
the requirement to wear a mask in the
transportation system, and do not
preempt state or local requirements that
are the same or more protective of
public health than TSA’s mandatory
measures.

II. TSOB Ratification

TSA has broad authority to issue
orders, regulations, and directives
related to all forms of transportation
(including air transportation), as well as
separate authority specific to aviation,
including operators of aircrafts and
airports.® The TSOB—a body consisting
of the heads of various interested
Cabinet agencies, or their designees, and
a representative of the National Security
Council—reviews TSA regulations and
security directives consistent with law.”
The chairman of the TSOB 8 convened
the Board for review of TSA SDs 1542—
21-01 and 1544-21-02 and EA 1546—
21-01.°

Following its review, on April 20,
2021, the TSOB ratified the SDs and EA.
As part of this ratification, the TSOB
also ratified any extension of the SDs
and EA for a period no longer than the
period of time that the Acting
Secretary’s national emergency
determination and the CDC Order
remain in effect should the TSA
Administrator determine that such an
extension is warranted to support
implementation of the Executive Order,
the national emergency determination,
and the CDC order.

6 See 49 U.S.C. 114, 44902, and 44903; see 49 CFR
1542.303, 1544.305, and 1546.105.

7 See, e.g., 49 U.S.C. 115.

8 The Deputy Secretary of Homeland Security
serves as chairman of the TSOB. DHS Delegation
No. 7071.1, Delegation to the Deputy Secretary to
Chair the Transportation Security Oversight Board
(Apr. 2, 2007). The Deputy Secretary position is
currently vacant and the duties of the position,
including service as chairman of the TSOB, are
being temporarily performed by senior DHS official
David P. Pekoske.

9The TSOB previously reviewed and ratified
TSA’s SD regarding mandatory mask measures in
the surface transportation sector. See 86 FR 13971
(published Mar. 12, 2021) regarding notification of
TSOB ratification of TSA security directive 1582/
84-21-01.

The SDs and EA are available in the
docket for this notice at https://
www.regulations.gov/.

David P. Pekoske,

Senior Official Performing the Duties of
Deputy Secretary of Homeland Security &
Chairman of the Transportation Security
Oversight Board, U.S. Department of
Homeland Security.

[FR Doc. 2021-10433 Filed 5-17-21; 8:45 am]
BILLING CODE 9110-9M-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0270; Project
Identifier AD—2021-00352-T; Amendment
39-21508; AD 2021-08-14]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 737-300, —400,
and —500 series airplanes. This AD was
prompted by a flap synchro wire failure
that may go undetected by the
autothrottle (A/T) computer. This AD
requires repetitive BITE (built-in test
equipment) tests of the A/T computer to
detect a flap synchro wire failure, and
corrective action if necessary. The FAA
is issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective June 2, 2021.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of June 2, 2021.
The FAA must receive comments on
this AD by July 2, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562—797-1717; internet https://
www.myboeingfleet.com. You may view
this service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0270.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0270; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The street address for
the Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Palmer, Aerospace Engineer,
Systems and Equipment Section, FAA,
Los Angeles ACO Branch, 3960
Paramount Boulevard, Lakewood, CA
90712-4137; phone: 562—627-5351;
email: Jeffrey.W.Palmer@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA previously issued AD 2000-
23-34, Amendment 39-12007 (65 FR
75595, December 4, 2000) (AD 2000-23—
34), which applies to all Boeing Model
737-300, —400, and —500 series
airplanes, and requires replacing the
existing A/T computer with a new,
improved A/T computer that included
an asymmetric cruise thrust monitor.

On January 9, 2021, a Model 737-500
series airplane operated by Sriwijaya
Air was involved in an accident on a
flight from Jakarta, Indonesia. There
were 62 fatalities. During the ongoing
accident investigation, Boeing reported
that a flap synchro wire failure may go
undetected by the A/T computer on the
affected airplanes. Further investigation
has revealed that the design update for
the A/T computer required by AD 2000—
23-34 does not properly account for a
possible latent failure of the flap
position sensor, which is one data
component needed to provide the logic
necessary for the asymmetric cruise
thrust monitor to operate. Failure of the
asymmetric cruise thrust monitor to
engage during a large thrust asymmetry
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event could result in loss of control of
the airplane. At this time, the
preliminary data of the ongoing accident
investigation shows that it is highly
unlikely that the accident resulted from
the latent failure of the flap synchro
wire. However, the FAA has determined
that the unsafe condition identified in
this AD could exist or develop in Model
737-300, —400, and —500 series
airplanes, and that this AD is therefore
necessary to address the identified
unsafe condition.

The FAA has confirmed that
accomplishment of the applicable BITE
test in the existing airplane maintenance
manual (AMM) detects the flap synchro
wire failure. This test is currently not
required to be performed repetitively,
leading to a potential latent failure if the
test is not performed regularly, which
will be required by this AD.

Model 737-100 and —200 series
airplanes are not affected by this AD
due to an A/T design difference that is
not subject to the identified unsafe
condition.

FAA’s Determination

The FAA is issuing this AD because
the agency has determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Multi-
Operator Message MOM-MOM-21—
0145-01B(R2), dated March 30, 2021.
This service information specifies
procedures for performing an A/T
computer BITE test, “A/T BITE TEST
LRU INTERFACE,” and corrective
actions to repair defects. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

AD Requirements

This AD requires accomplishing the
actions specified in the service
information already described, except as
discussed under ‘‘Differences Between
this AD and the Service Information.”

Differences Between This AD and the
Service Information

Boeing Multi-Operator Message
MOM-MOM-21-0145-01B(R2), dated
March 30, 2021, specifies a compliance
time of 250 flight hours for the initial
BITE test. However, this AD requires the

initial BITE test within 250 flight hours
or 2 months after the effective date of
this AD, whichever occurs first, to
ensure that airplanes with low
utilization rates are addressed in a
timely manner.

Interim Action

The FAA considers this AD to be an
interim action. If final action is later
identified, the FAA might consider
further rulemaking then.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for ““good cause,” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies forgoing notice
and comment prior to adoption of this
rule because failure of the asymmetric
cruise thrust monitor to engage during
a large thrust asymmetry event could
result in loss of control of the airplane.
Accordingly, notice and opportunity for
prior public comment are impracticable
and contrary to the public interest
pursuant to 5 U.S.C. 553(b)(3)(B).

In addition, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days, for the same reasons
the FAA found good cause to forgo
notice and comment.

Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under ADDRESSES.
Include “Docket No. FAA-2021-0270
and Project Identifier AD-2021-00352—
T” at the beginning of your comments.
The most helpful comments reference a
specific portion of the final rule, explain
the reason for any recommended
change, and include supporting data.

The FAA will consider all comments
received by the closing date and may
amend this final rule because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Jeffrey Palmer,
Aerospace Engineer, Systems and
Equipment Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562—-627-5351; email:
Jeffrey.W.Palmer@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice
and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects 143 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:
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ESTIMATED COSTS
Action Labor cost Parts cost Cost per product Cost on U.S. operators
BITE test ..ccooovviireiieiiee 1 work-hour x $85 per hour = $85 per test ..... $0 | $85 per test ......cce..n. $11,220 per test.

The FAA has received no definitive
data on which to base the cost estimates
for the on-condition corrective actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-08-14 The Boeing Company:
Amendment 39-21508; Docket No.
FAA-2021-0270; Project Identifier AD—
2021-00352-T.

(a) Effective Date

This airworthiness directive (AD) is
effective June 2, 2021.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all The Boeing

Company Model 737-300, —400, and —500
series airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 22, Auto flight.

(e) Unsafe Condition

This AD was prompted by a flap synchro
wire failure that may go undetected by the
autothrottle (A/T) computer. The FAA is
issuing this AD to address failure of the flap
position sensor, which could result in failure
of the asymmetric cruise thrust monitor to
engage during a large thrust asymmetry
event, and loss of control of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) BITE Test

Within 250 flight hours or 2 months after
the effective date of this AD, whichever
occurs first: Perform the applicable A/T
computer BITE (built-in test equipment) test,
“A/T BITE TEST LRU INTERFACE,” and
before further flight do all applicable
corrective actions, in accordance with
paragraphs 1. through 5. of Boeing Multi-
Operator Message MOM-MOM-21-0145—
01B(R2), dated March 30, 2021, except as
provided in paragraph (h) of this AD. Repeat
the test thereafter at intervals not to exceed
2,000 flight hours.

(h) Clarification of Service Information
Specifications

Although paragraph 1. of Boeing Multi-
Operator Message MOM-MOM-21-0145—
01B(R2), dated March 30, 2021, specifies to

prepare the airplane for BITE testing “‘using
the reference/A/, AMM 22-04—00 or 22—04—
10, paragraph 3 and 4 as necessary,” this AD
does not require using that service
information to accomplish those steps, but
operators may refer to that information for
guidance on the procedures.

(i) Reporting
Although Boeing Multi-Operator Message
MOM-MOM-21-0145-01B(R2), dated March

30, 2021, specifies to report test results, this
AD does not require any report.

(j) Credit for Previous Actions

This paragraph provides credit for the
actions specified in paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Multi-
Operator Message MOM-MOM-21-0145—
01B(R1), dated March 23, 2021.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in Related Information.
Information may be emailed to 9-ANM-
LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(1) Related Information

(1) For more information about this AD,
contact Jeffrey Palmer, Aerospace Engineer,
Systems and Equipment Section, FAA, Los
Angeles ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 562—-627-5351; email:
Jeffrey.W.Palmer@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(3) and (4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Multi-Operator Message MOM—
MOM-21-0145-01B(R2), dated March 30,
2021.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
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Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on April 7, 2021.
Ross Landes,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-10562 Filed 5-14-21; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0092; Project
Identifier MCAI-2020-01501-R; Amendment
39-21528; AD 2021-09-14]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters (Type Certificate
Previously Held by Eurocopter France)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2010-16—
51, which applied to certain Eurocopter
France (now Airbus Helicopters
(Airbus)) Model SA330]J helicopters. AD
2010-16-51 required inspecting for a
gap between the main gearbox (MGB) oil
cooling fan assembly (fan) rotor blade
and the upper section of the guide vane
bearing housing and depending on the
results, replacing the two fan rotor shaft
bearings with two airworthy bearings.
This AD retains the requirements of AD
2010-16-51 and also requires installing
improved MGB fan rotor shaft bearings
and repetitively inspecting the new
improved MGB fan rotor shaft bearings,
as specified in a European Union
Aviation Safety Agency (EASA) AD,
which is incorporated by reference. AD
2010-16-51 was prompted by the
separation of a fan rotor blade that
caused puncture holes in the

transmission deck. This new AD was
prompted by the development of an
improved MGB fan rotor shaft bearing
design. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective June 22,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 22, 2021.

ADDRESSES: For material incorporated
by reference (IBR) in this AD, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this material on the EASA website
at https://ad.easa.europa.eu. You may
view this material at the FAA, Office of
the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room
6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0092.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0092; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Mahmood Shah, Aerospace Engineer,
Certification Section, Fort Worth ACO
Branch, FAA, 10101 Hillwood Pkwy.,
Fort Worth, TX 76177; telephone (817)
222-5538; email Mahmood.g.shah@
faa.gov.

SUPPLEMENTARY INFORMATION:

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2020-0171,
dated July 28, 2020 (EASA AD 2020-
0171), to correct an unsafe condition for
all Airbus Helicopters, Eurocopter,
Eurocopter France, Aérospatiale, Sud
Aviation Model SA 330 J helicopters.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 to supersede AD 2010-16-51,
Amendment 39-16410 (75 FR 53857,
September 2, 2010) (AD 2010-16-51).
AD 2010-16-51 applied to Eurocopter
France (now Airbus) Model SA330]
helicopters. The NPRM published in the
Federal Register on February 26, 2021
(86 FR 11657). The NPRM was
prompted by the newly developed MGB
fan rotor shaft bearing design. The
NPRM proposed to continue to require
the inspections required by AD 2010—
16-51, as specified in EASA AD 2020-
0171. The NPRM also proposed to
require installing improved MGB fan
rotor shaft bearings and repetitively
inspecting the new improved MGB fan
rotor shaft bearings, as specified in
EASA AD 2020-0171.

The FAA is issuing this AD to prevent
rotor burst of the MGB fan, damage to
the hydraulic lines and flight controls,
and subsequent loss of control of the
helicopter. See EASA AD 2020-0171 for
additional background information.

Discussion of Final Airworthiness
Directive

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed.

Related Service Information Under 1
CFR Part 51

For MGB fan rotor shaft bearings (both
rear and front) part number (P/N)
704A33651114 (manufacturer P/N (MP/
N) 205FFTX74K6-G33) and MGB fan
rotor shaft bearings (both rear and front)
P/N 704A33651268 (MP/N 594918),
EASA AD 2020-0171 describes
procedures for inspecting for play (a
gap) between the MGB fan rotor blade
and the upper section of the guide vane
bearing housing. If there is play that
does not meet the minimum
requirement, EASA AD 2020-0171
requires replacing the affected MGB fan
rotor shaft bearings with MGB fan rotor
shaft bearings (both rear and front) P/N
704A33651268 (MP/N 594918).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.
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Differences Between This AD and EASA
AD 2020-0171

EASA AD 2020-0171 applies to all
Model SA 330 J helicopters, whereas
this AD applies to certain Model SA330]
helicopters instead. EASA AD 2020-
0171 refers to flight hours, whereas this
AD uses hours time-in-service. EASA
AD 2020-0171 requires inspecting for
play, whereas this AD requires
inspecting for a gap instead. EASA AD
2020-0171 requires returning certain
parts, whereas this AD requires
removing the parts from service instead.
EASA AD 2020-0171 requires
completing a response form, whereas
this AD does not.

Interim Action

The FAA considers this AD interim
action. If final action is later identified,
the FAA might consider further
rulemaking then.

Costs of Compliance

The FAA estimates that this AD
affects 15 helicopters of U.S. Registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates that operators may incur
the following costs in order to comply
with this AD.

Inspecting for a gap between the MGB
fan rotor blade and the upper section of
the guide vane bearing housing takes
about 2 work-hours for an estimated
cost of $170 per helicopter and $2,550
for the U.S. fleet, per inspection cycle.

Replacing a set of two bearings takes
about 6 work-hours and parts cost up to
about $1,665 for an estimated cost of up
to $2,175 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2010-16-51, Amendment 39—
16410 (75 FR 53857, September 2,
2010); and

m b. Adding the following new AD:

2021-09-14 Airbus Helicopters (Type
Certificate Previously Held by
Eurocopter France): Amendment 39—
21528; Docket No. FAA-2021-0092;
Project Identifier MCAI-2020-01501-R.

(a) Effective Date

This airworthiness directive (AD) is
effective June 22, 2021.

(b) Affected Airworthiness Directives (ADs)

This AD removes AD 2010-16-51,
Amendment 39-16410 (75 FR 53857,
September 2, 2010).

(c) Applicability

This AD applies to Airbus Helicopters
(type certificate previously held by
Eurocopter France) Model SA330]
helicopters, certificated in any category, with
main gearbox (MGB) oil cooling fan (fan)
rotor shaft bearings (both rear and front) part
number (P/N) 704A33651114 (manufacturer
P/N (MP/N) 205FFTX74K6-G33) or P/N
704A33651268 (MP/N 594918), installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 6322; Main Gearbox QOil Cooler.

(e) Reason

This AD was prompted by the
development of an improved MGB fan rotor
shaft bearing design. The FAA is issuing this
AD to prevent rotor burst of the MGB fan,
damage to the hydraulic lines and flight
controls, and subsequent loss of control of
the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2020-0171, dated
July 28, 2020 (EASA AD 2020-0171).

(h) Exceptions to EASA AD 2020-0171

(1) Where EASA AD 2020-0171 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2020-0171 does not apply to this AD.

(3) Where EASA AD 2020-0171 refers to
flight hours (FH), this AD requires using
hours time-in-service.

(4) Where EASA AD 2020-0171 requires
measuring for play, this AD requires
measuring the gap between each MGB fan
rotor blade and the upper section of the guide
vane bearing housing.

(5) Where “The ASB” service information
referenced in EASA AD 2020-0171 specifies
to return certain parts to Airbus Helicopters,
this AD requires removing those parts from
service instead.

(6) While “The ASB” service information
referenced in EASA AD 2020-0171 specifies
completing the response form in Appendix 4,
this AD does not contain that requirement.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2020-0171 specifies
to submit certain information to the
manufacturer, this AD does not include that
requirement.

(j) Special Flight Permit

Special flight permits, as described in 14
CFR 21.197 and 21.199, are not allowed.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOCR@faa.gov.
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(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

For more information about this AD,
contact Mahmood Shah, Aerospace Engineer,
Certification Section, Fort Worth ACO
Branch, FAA, 10101 Hillwood Pkwy., Fort
Worth, TX 76177; telephone (817) 222-5538,;
email Mahmood.g.shah@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0171, dated July 28, 2020.

(ii) [Reserved]

(3) For EASA AD 2020-0171, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0092.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on April 22, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-10393 Filed 5-17-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0020; Project
Identifier MCAI-2020-01639-R; Amendment
39-21536; AD 2021-10-03]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2019-03—
12 for certain Airbus Helicopters Model
EC225LP helicopters. AD 2019—-03-12
required repetitively inspecting,
cleaning, and lubricating each life raft
inflation cylinder percussion system
bellcrank (bellcrank). This new AD
continues to require the actions
specified in AD 2019-03-12, and
requires replacing any affected bellcrank
with a serviceable bellcrank, which
terminates the repetitive actions. This
AD was prompted by reports of jammed
bellcranks in the life raft jettison
inflation cylinder percussion system.
The actions of this AD are intended to
address an unsafe condition on these
products.

DATES: This AD is effective June 22,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 22, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Airbus Helicopters, 2701 N Forum
Drive, Grand Prairie, TX 75052;
telephone 972—641-0000 or 800-232—
0323; fax 972-641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html. You may view
this referenced service information at
the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call 817-222-5110. It is also available
on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0020.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov in Docket No.
FAA-2021-0020; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the European Union Aviation
Safety Agency (EASA) AD, any service
information that is incorporated by
reference, any comments received, and
other information. The street address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Blaine Williams, Aviation Safety
Engineer, Los Angeles ACO Branch,

3960 Paramount Boulevard, Lakewood,
CA 90712 4137; telephone 562-627—
5371; email blaine.williams@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0287, dated November 27, 2019
(EASA AD 2019-0287) (also referred to
as the Mandatory Continuing
Airworthiness Information, or the
MCAI), to correct an unsafe condition
for certain Airbus Helicopters Model
EC225LP helicopters. EASA AD 2019—
0287 supersedes EASA AD 2019-0102,
dated May 9, 2019. EASA AD 2019-
0102, dated May 9, 2019, superseded
EASA AD 2016-0200, dated October 11,
2016, which prompted FAA AD 2019-
03-12, Amendment 39-19564 (84 FR
8250, March 7, 2019) (AD 2019-03-12).
You may examine the MCAI in the AD
docket on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0020.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2019-03-12.
AD 2019-03-12 applied to certain
Airbus Helicopters Model EC225LP
helicopters. The NPRM published in the
Federal Register on February 26, 2021
(86 FR 11659). The NPRM was
prompted by reports of jammed
bellcranks in the life raft inflation
cylinder percussion system. The NPRM
proposed to continue to require the
actions specified in AD 2019-03-12,
and to require replacing any affected
bellcrank with a serviceable bellcrank,
which would terminate the repetitive
actions. The FAA is issuing this AD to
address jammed bellcranks in the life
raft jettison inflation cylinder
percussion system. This condition could
result in failure of a life raft to release
in an emergency and subsequent injury
to occupants. See the MCAI for
additional background information.

Discussion of Final Airworthiness
Directive

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule, but the FAA did not
receive any comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
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editorial changes and updating
paragraph (m)(1) of this AD. The FAA
has determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Airbus Helicopters has issued Alert
Service Bulletin EC225-25A211,
Revision 1, dated October 23, 2019. This
service information specifies procedures
for replacing any affected life raft
release bellcrank with a serviceable
bellcrank. This service information is

reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Other Related Service Information

Airbus Helicopters has also issued
Emergency Alert Service Bulletin No.
05A050, Revision 0, dated July 22, 2016;
and Emergency Alert Service Bulletin
No. 05A050, Revision 1, dated April 3,
2019. This service information specifies
procedures for cleaning and lubricating
each bellcrank and pivot link of the life
raft inflation cylinder percussion system
and removing any corrosion.

Differences Between This AD and the
MCAI

EASA AD 2019-0287 requires
replacing each affected bellcrank with a
serviceable part within 6 months after
the effective date of that AD. This AD
requires replacing each affected
bellcrank with a serviceable part within
6 months after the effective date of this
AD, or before the next operation over
water, whichever occurs first.

Costs of Compliance

The FAA estimates that this AD
affects 28 helicopters of U.S. Registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates that operators may incur
the following costs in order to comply
with this AD.

ESTIMATED COSTS FOR REQUIRED ACTIONS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Retained actions from AD 2019-03-12 ......... 16 work-hours x $85 per hour = $1,360 Minimal $1,360 $38,080
New actions 4 work-hours x $85 per hour = $340 ............. $1,646 1,986 55,608

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive

(AD) 2019-03—-12, Amendment 39—

19564 (84 FR 8250, March 7, 2019); and

m b. Adding the following new AD:

2021-10-03 Airbus Helicopters:
Amendment 39-21536; Docket No.
FAA-2021-0020; Project Identifier
MCAI-2020-01639-R.

(a) Effective Date

This airworthiness directive (AD) is
effective June 22, 2021.

(b) Affected ADs

This AD replaces AD 2019-03-12,
Amendment 39-19564 (84 FR 8250, March 7,
2019) (AD 2019-03-12).

(c) Applicability

This AD applies to Airbus Helicopters
Model EC225LP helicopters, all manufacturer
serial numbers, certificated in any category,
equipped with emergency life rafts installed
in the multi-purpose sponsons.

(d) Subject

Joint Aircraft System Component (JASC)
Code 2564, Life Raft.

(e) Reason

This AD was prompted by reports of
jammed bellcranks in the life raft inflation
cylinder percussion system. The FAA is
issuing this AD to address jammed bellcranks
in the life raft jettison inflation cylinder
percussion system. This condition could
result in failure of a life raft to release in an
emergency and subsequent injury to
occupants.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

For the purposes of this AD, the definitions
specified in paragraphs (g)(1) through (4) of
this AD apply.

(1) Group 1: Helicopters that have an
affected part installed.



Federal Register/Vol.

86, No. 94/ Tuesday, May 18, 2021/Rules and Regulations

26833

(2) Group 2: Helicopters that do not have
an affected part installed. A helicopter that
embodies Airbus Helicopters Modification 07
28457 in production is a Group 2 helicopter,
provided the helicopter remains in that
configuration.

(3) Affected part: Life raft release bell
cranks part number (P/N) 332A41-4396-20
(left-hand (LH) side) and P/N 332A41—4396—
21 (right-hand (RH) side).

(4) Serviceable part: Life raft release bell
cranks P/N 332A41-4396—22 (LH) and P/N
332A41-4396-23 (RH).

(h) Retained Repetitive Actions, With
Specified Helicopter Group and New Note

This paragraph restates the requirements of
paragraph (e) of AD 2019-03-12, with a
specified helicopter group and new Note 1.
For Group 1: Before further flight, and
thereafter at intervals not to exceed 6 months:

(1) Clean each bellcrank and pivot link and
inspect each bellcrank hole for corrosion. If
there is any corrosion in a bellcrank hole:

(i) Remove the corrosion without
exceeding a maximum depth of 0.1
millimeter (0.004 inch).

(ii) Clean each pivot link using 400-grain
abrasive paper.

(iii) Apply corrosion protectant (Alodine
1200 or equivalent) to each bellcrank hole.

(2) Lubricate each bellcrank hole with
grease before assembling the bellcrank.

Note 1 to paragraph (h): Airbus
Helicopters Emergency Alert Service Bulletin
No. 05A050, Revision 0, dated July 22, 2016;
and Airbus Helicopters Emergency Alert
Service Bulletin No. 05A050, Revision 1,
dated April 3, 2019; specify procedures for
cleaning and lubricating each bellcrank and
pivot link of the life raft inflation cylinder
percussion system and removing any
corrosion.

(i) New Requirement of This AD: Bellcrank
Replacement

For Group 1: Within 6 months after the
effective date of this AD, or before the next
operation over water, whichever occurs first,
replace each affected bellcrank with a
serviceable part, as defined in paragraph
(g)(4) of this AD, in accordance with
Paragraph 3.B.2. of the Accomplishment
Instructions of Airbus Helicopters Alert
Service Bulletin EC225-25A211, Revision 1,
dated October 23, 2019; except where the
service information specifies to remove and
scrap certain parts, this AD requires
removing those parts from service instead.

(j) Terminating Action for Repetitive Actions
Required by Paragraph (h) of This AD

Accomplishment of the bellcrank
replacement required by paragraph (i) of this
AD is terminating action for the repetitive
actions required by paragraph (h) of this AD
for that helicopter only.

(k) Parts Installation Limitation

(1) For Group 1: After the replacement
required by paragraph (i) of this AD is done,
only a serviceable part, as defined in
paragraph (g)(4) of this AD, is allowed to be
installed on that helicopter.

(2) For Group 2: As of the effective date of
this AD, only a serviceable part, as defined

in paragraph (g)(4) of this AD, is allowed to
be installed on any helicopter.

(1) Special Flight Permit

Special flight permits, as described in 14
CFR 21.197 and 21.199, are not allowed.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (n)(2) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(n) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Union Aviation Safety Agency (EASA) AD
2019-0287, dated November 27, 2019, for
related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2021-0020.

(2) For more information about this AD,
contact Blaine Williams, Aviation Safety
Engineer, Los Angeles ACO Branch, 3960
Paramount Boulevard, Lakewood, CA 90712
4137; telephone 562-627-5371; email
blaine.williams@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (0)(3) and (4) of this AD.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Airbus Helicopters Alert Service
Bulletin EC225-25A211, Revision 1, dated
October 23, 2019.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Airbus Helicopters, 2701 N
Forum Drive, Grand Prairie, TX 75052;
telephone 972-641-0000 or 800-232-0323;
fax 972-641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records

Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on April 27, 2021.
Gaetano A. Sciortino,
Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.
[FR Doc. 2021-10397 Filed 5-17-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0344; Project
Identifier MCAI-2021-00381-R; Amendment
39-21534; AD 2021-10-01]

RIN 2120-AA64

Airworthiness Directives; Leonardo
S.p.a. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Leonardo S.p.a. Model AW169
helicopters. This AD was prompted by
false simultaneous in-flight
disengagement of automatic flight
control system (AFCS) channels 1 and 2.
This AD requires temporarily revising
the existing Rotorcraft Flight Manual
(RFM) for your helicopter. This AD also
requires installing an AFCS software
upgrade and concurrently removing that
RFM revision. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD becomes effective June
2,2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of June 2, 2021.

The FAA must receive comments on
this AD by July 2, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.
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e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Leonardo S.p.A.
Helicopters, Emanuele Bufano, Head of
Airworthiness, Viale G.Agusta 520,
21017 C.Costa di Samarate (Va) Italy;
telephone +39-0331-225074; fax +39—
0331-229046; or at https://
www.leonardocompany.com/en/home.
You may view this service information
at the FAA, Office of the Regional
Counsel, Southwest Region, 10101
Hillwood Pkwy., Room 6N-321, Fort
Worth, TX 76177. For information on
the availability of this material at the
FAA, call (817) 222-5110. It is also
available at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0344.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0344; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the European Aviation Safety
Agency (now European Union Aviation
Safety Agency) (EASA) AD, any
comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT: Hal
Jensen, Aerospace Engineer, Operational
Safety Branch, Compliance &
Airworthiness Division, FAA, 950
L’Enfant Plaza N SW, Washington, DC
20024; telephone (202) 267-9167; email
hal.jensen@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2017-0156,
dated August 24, 2017 (EASA AD 2017—
0156), to correct an unsafe condition for
Leonardo S.p.A. (formerly Finmeccanica
Helicopter Division, AgustaWestland)
Model AW169 helicopters, all serial
numbers, except those equipped with
AFCS software part number (P/N)
6F2210AS0103 or later. EASA advises
of false simultaneous in-flight
disengagement of AFCS channels 1 and
2 that resulted from the activation of
specific AFCS modes combined with
the unavailability of hybrid ground
speed data at take-off. Accordingly,
EASA AD 2017-0156 requires
temporarily amending the Limitations
Section of the RFM, informing all flight
crews, and thereafter, operating the

helicopter accordingly. EASA AD 2017-
0156 also requires installing AFCS
software P/N 6F2210AS0103 and
removing the temporary RFM revision.
This condition, if not addressed, could
result in temporary loss of control of the
helicopter, possibly resulting in damage
to the helicopter or injury to occupants.

EASA initially issued EASA AD
2017-0112 dated June 26, 2017 (EASA
AD 2017-0112), to address this unsafe
condition. EASA issued AD 2017-0156
to supersede EASA AD 2017-0112 to
require installing the newly-developed
AFCS software upgrade and removal of
the temporary RFM revision.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the
European Union, EASA has notified the
FAA about the unsafe condition
described in its AD. The FAA is issuing
this AD after evaluating all known
relevant information and determining
that the unsafe condition described
previously is likely to exist or develop
on other helicopters of the same type
design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Leonardo
Helicopters Alert Service Bulletin No.
169-064, dated August 9, 2017. This
service information specifies procedures
for installing the new release of flight
control computer software P/N
6F2210AS0103.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

AD Requirements

This AD requires temporarily revising
the Limitations Section of the existing
RFM for your helicopter to add AFCS
mode limitations. This AD also requires
installing an AFCS software upgrade
and concurrently removing that RFM
revision.

Differences Between This AD and the
EASA AD

EASA AD 2017-0156 applies to
Model AW169 helicopters, except those
with AFCS software P/N 6F2210AS0103
or later installed; whereas this AD
applies to Model AW169 helicopters
with AFCS software P/N 6F2210AS0102
or previous versions installed instead.
EASA AD 2017-0156 requires installing
AFCS software P/N 6F2210AS0103 and
removing the temporary RFM revision
within 100 flight hours or 3 months,

whichever occurs first after its effective
date, whereas this AD requires those
actions within 100 hours time-in-service
after the effective date of this AD
instead.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause. There are
currently no helicopters with this type
certificate affected by this AD on the
U.S. Registry. Accordingly, notice and
opportunity for prior public comment
are unnecessary, pursuant to 5 U.S.C.
553(b)(3)(B).

In addition, for the foregoing
reason(s), the FAA finds that good cause
exists pursuant to 5 U.S.C. 553(d) for
making this amendment effective in less
than 30 days.

Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under ADDRESSES.
Include “Docket No. FAA-2021-0344;
Project Identifier MCAI-2021-00381-R”
at the beginning of your comments. The
most helpful comments reference a
specific portion of the final rule, explain
the reason for any recommended
change, and include supporting data.
The FAA will consider all comments
received by the closing date and may
amend this final rule because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
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(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Hal Jensen, Aerospace
Engineer, Operational Safety Branch,
Compliance & Airworthiness Division,
FAA, 950 L’Enfant Plaza N SW,
Washington, DC 20024; telephone (202)
267-9167; email hal.jensen@faa.gov.
Any commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without prior
notice and comment, RFA analysis is
not required.

Costs of Compliance

There are no costs of compliance with
this AD because there are currently no
helicopters with this type certificate
affected by this AD on the U.S. Registry.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section

44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-10-01 Leonardo S.p.a.: Amendment
39-21534; Docket No. FAA—2021-0344;
Project Identifier MCAI-2021-00381-R.

(a) Effective Date

This airworthiness directive (AD) is
effective June 2, 2021.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Leonardo S.p.a. Model
AW169 helicopters, certificated in any
category, with automatic flight control
system (AFCS) software part number (P/N)
6F2210AS0102 or previous versions
installed.

(d) Subject

Joint Aircraft Service Component (JASC)
Code: 2200, Auto Flight System.

(e) Unsafe Condition

This AD was prompted by false
simultaneous in-flight disengagement of
AFCS channels 1 and 2. The FAA is issuing
this AD to address concurrent disengagement
of those AFCS channels resulting from the
activation of specific AFCS modes combined
with the unavailability of hybrid ground
speed data at take-off. The unsafe condition,
if not addressed, could result in temporary
loss of control of the helicopter and
subsequent damage to the helicopter or
injury to occupants.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 15 hours time-in-service (TIS)
after the effective date of this AD, revise the
Limitations Section of the existing Rotorcraft
Flight Manual (RFM) for your helicopter by
adding the information in Figure 1 to
paragraph (g)(1) of this AD. Inserting a
different document with information
identical to the information in Figure 1 to
paragraph (g)(1) of this AD is acceptable for
compliance with the requirements of this
paragraph. This action may be performed by
the owner/operator (pilot) holding at least a
private pilot certificate and must be entered
into the aircraft records showing compliance
with this AD in accordance with §43.9(a)(1)
through (4) and § 91.417(a)(2)(v). The record
must be maintained as required by § 91.417,
§121.380, or § 135.439.
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AFCS MODE LIMITATIONS

If “F” symbol is displayed next to groundspeed readout (GS) at the bottom of the IAS
tape on PFD, APP/NAV AFCS modes must not be used when the navigation source is
VOR/ILS/LOC. Therefore VOR navigation and VOR/ILS/LOC approaches must not
be coupled to AFCS but are allowed if manually flown by the pilot.

NOTE

The “F” symbol displayed next to groundspeed readout (GS) is due to:
- ADAHRS/GPS degradation

- “DG” mode selection

In both cases the groundspeed (GS) data source is FMS instead of GPS.

(2) Within 100 hours TIS after the effective
date of this AD:

(i) Install AFCS software P/N
6F2210AS0103 by following Section 3., the
Accomplishment Instructions, paragraph 3.,
of Leonardo Helicopters Alert Service
Bulletin No. 169-064, dated August 9, 2017,
and concurrently

(ii) Remove the RFM revision required by
paragraph (g)(1) of this AD.

(h) Special Flight Permits

If AFCS software P/N 6F2210AS0102 or a
previous version is installed, VOR navigation
and VOR/ILS/LOC approaches coupled to
AFCS are prohibited; VOR navigation and
VOR/ILS/LOC approaches are allowed if
manually flown by the pilot.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (j)(1) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Hal Jensen, Aerospace Engineer,
Operational Safety Branch, Compliance &

Figure 1 to Paragraph (g)(1)

Airworthiness Division, FAA, 950 L’Enfant
Plaza N SW, Washington, DC 20024;
telephone (202) 267-9167; email hal.jensen@
faa.gov.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (now
European Union Aviation Safety Agency)
(EASA) AD 2017-0156, dated August 24,
2017. You may view the EASA AD on the
internet at https://www.regulations.gov in
Docket No. FAA-2021-0344.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Leonardo Helicopters Alert Service
Bulletin No. 169-064, dated August 9, 2017.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Leonardo S.p.A. Helicopters,
Emanuele Bufano, Head of Airworthiness,
Viale G.Agusta 520, 21017 C.Costa di
Samarate (Va) Italy; telephone +39-0331—
225074; fax +39-0331-229046; or at https://
www.leonardocompany.com/en/home.

(4) You may view this service information
at the FAA, Office of the Regional Gounsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:

https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on April 26, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-10398 Filed 5-17-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Chapter |

Termination of Arrival Restrictions
Applicable to Flights Carrying Persons
Who Have Recently Traveled From or
Were Otherwise Present Within the
Republic of Guinea

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Announcement of termination
of arrival restrictions.

SUMMARY: This document announces the
decision of the Secretary of Homeland
Security to terminate arrival restrictions
applicable to flights to the United States
carrying persons who have recently
traveled from, or were otherwise present
within, the Republic of Guinea. These
arrival restrictions were initiated due to
outbreaks of Ebola virus disease (EVD)
in the Democratic Republic of the Congo
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(DRC) and in the Republic of Guinea.
These restrictions directed such flights
to land only at a limited set of United
States airports where the United States
government had focused public health
resources to implement enhanced
public health measures.

DATES: The arrival restrictions
applicable to flights to the United States
carrying persons who have recently
traveled from, or were otherwise present
within, the Republic of Guinea are
terminated as of 12:01 a.m. Eastern
Daylight Time on May 14, 2021.

FOR FURTHER INFORMATION CONTACT:
Alyce Modesto, Office of Field
Operations, U.S. Customs and Border
Protection at 202—286—-8995.
SUPPLEMENTARY INFORMATION:

Background

On March 4, 2021, the Secretary of
Homeland Security (Secretary)
announced arrival restrictions
applicable to flights carrying persons
who have recently traveled from, or
were otherwise present within, the
Democratic Republic of the Congo (DRC)
or the Republic of Guinea, consistent
with 6 U.S.C. 112(a), 19 U.S.C. 1433(c),
and 19 CFR 122.32, in a Federal
Register document titled “Arrival
Restrictions Applicable to Flights
Carrying Persons Who Have Recently
Traveled From or Were Otherwise
Present Within the Democratic Republic
of the Congo or the Republic of Guinea”
(86 FR 12534). On May 3, 2021, the
Secretary terminated the arrival
restrictions applicable to flights carrying
persons who have recently traveled
from, or were otherwise present within,
the DRC in a Federal Register document
titled “Termination of Arrival
Restrictions Applicable to Flights
Carrying Persons Who Have Recently
Traveled From or Were Otherwise
Present Within the Democratic Republic
of the Congo” (86 FR 23277). However,
the May 3, 2021 Federal Register
notification did not terminate the arrival
restrictions for flights carrying persons
who have recently traveled from, or
were otherwise present within, the
Republic of Guinea because the most
recent case of EVD in the Republic of
Guinea was confirmed on April 3, 2021.

For the reasons set forth below, the
Secretary has decided to terminate the
arrival restrictions applicable to flights
carrying persons who have recently
traveled from, or were otherwise present
within, the Republic of Guinea. These
restrictions funnel relevant arriving air
passengers to one of six designated
airports of entry where the United States
is implementing enhanced public health
measures. Since April 3, 2021, there

have been no new confirmed EVD cases
reported in the Republic of Guinea and
all contacts of cases that were being
monitored for EVD have passed the 21-
day incubation period. With no new
hospitalized patients with EVD and no
contacts of confirmed EVD cases still
requiring monitoring, the potential risk
for Ebola virus exposure in the Republic
of Guinea has greatly diminished.
Therefore, flight restrictions are no
longer required for flights carrying
persons who have recently traveled
from, or were otherwise present within,
the Republic of Guinea.

Notice of Termination of Arrival
Restrictions Applicable to All Flights
Carrying Persons Who Have Recently
Traveled From or Were Otherwise
Present Within the Republic of Guinea

Pursuant to 6 U.S.C. 112(a), 19 U.S.C.
1433(c), and 19 CFR 122.32, and
effective as of 12:01 a.m. Eastern
Daylight Time on May 14, 2021, for all
affected flights arriving at a United
States airport, I hereby terminate the
arrival restrictions applicable to flights
carrying persons who have recently
traveled from, or were otherwise present
within, the Republic of Guinea
announced in the Arrival Restrictions
document published at 86 FR 12534
(March 4, 2021).

Alejandro Mayorkas,

Secretary, U.S. Department of Homeland
Security.

[FR Doc. 2021-10470 Filed 5-13-21; 4:15 pm]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2021-0014]
RIN 1625-AA00

Safety Zones; Coast Guard Sector

Ohio Valley Annual and Recurring
Safety Zones Update

AGENCY: Coast Guard, Department of
Homeland Security (DHS).
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
and updating its safety zone regulations
for annual events that take place in the
Coast Guard Sector Ohio Valley area.
This action is necessary to update the
current list of recurring safety zones
with revisions, additional events, and
removal of events that no longer take
place in the Sector Ohio Valley. When
these safety zones are enforced, certain

restrictions are placed on marine traffic
in specified areas.

DATES: This rule is effective May 18,
2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0014 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Christopher Roble,
Sector Ohio Valley, U.S. Coast Guard;
telephone (502)-779-5336, email
SECOHV-WWM®@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

AOR Area of Responsibility

CFR Code of Federal Regulations

COTP Captain of the Port Sector Ohio
Valley

DHS Department of Homeland Security

E.O. Executive Order

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Captain of the Port Sector Ohio
Valley (COTP) is amending 33 CFR
165.801 to update the table of annual
fireworks displays and other events in
Coast Guard Sector Ohio Valley Area of
Responsibility (AOR). These events
include air shows, fireworks displays,
and other events requiring a safety zone.

On February 24, 2021, the Coast
Guard published a notice of proposed
rulemaking (NPRM) titled, “Safety
Zones; Coast Guard Sector Ohio Valley
Annual and Recurring Safety Zones
Update” (86 FR 11198). There we stated
why we issued the NPRM, and invited
comments on our proposed regulatory
action related to those recurring safety
zones. During the comment period that
ended on March 26, 2021, no comments
were received.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
necessary to respond to the potential
safety hazards associated with these
events.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The Coast
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Guard is amending and updating the
safety zones under 33 CFR part 165 to
include the most up to date list of
recurring safety zones for events held on
or around navigable waters within the
Sector Ohio Valley AOR. These events
include fireworks displays, air shows,
and festivals. The current list in 33 CFR
165.801 requires amending to provide
new information on existing safety
zones and to include new safety zones
expected to recur annually or
biannually. Issuing individual
regulations for each new safety zone,
amendment of existing safety zones
creates unnecessary administrative costs
and burdens. This rulemaking reduces
administrative overhead and provides
the public with notice through
publication in the Federal Register of
the upcoming recurring safety zones.
Based on the nature of these events,
large numbers of participants and
spectators, and event locations, the
COTP has determined that the events
listed in this rule could pose a risk to
participants or waterways users if the
normal vessel traffic were to interfere
with the events. Possible hazards
include risks of injury or death from
near or actual contact among participant
vessels and spectators or mariners
traversing through the regulated area.
This purpose of this rule is to ensure the
safety of all waterway users, including
event participants and spectators,
during the scheduled events.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
February 24, 2021. There are no changes
in the regulatory text of this rule from
the Eroposed rule on the NPRM.

This rule amends and updates part
165 or 33 CFR by revising the current
table for Sector Ohio Valley, and by
adding two new recurring safety zones
as described in the NPRM. Vessels
intending to transit the designated
waterway through the safety zone will
only be allowed to transit the area when
the COTP, or a designated
representative, has deemed it safe to do
so or at the completion of the event.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and

benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“‘significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, and
duration of the safety zones. These
safety zones are limited in size and
duration, and are usually positioned
away from high vessel traffic areas.
Moreover, the Coast Guard would issue
a Broadcast Notices to Mariners, Local
Notices to Mariners, and Marine Safety
Information Broadcasts to inform the
community of these safety zones.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zones may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions

annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
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category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. It is categorically
excluded from further review under
paragraph L of Appendix A, Table 1 of
DHS Instruction Manual 023-01-001—
01, Rev. 1. A Record of Environmental
Consideration supporting this
determination for each of the safety
zones will be made available in the
docket before the event. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.

Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2.In § 165.801, revise table 1 to read
as follows:

§165.801 Annual fireworks displays and
other events in the Eighth Coast Guard
District recurring safety zones.

* * * * *

TABLE 1 OF § 165.801—SECTOR OHIO VALLEY ANNUAL AND RECURRING SAFETY ZONES

Date

Sponsor/name

Sector Ohio Valley
location

Safety zone

. 3 days—Third or Fourth weekend in April
. Multiple days—April through November ...

N =

3. Multiple days—April through November ...

4. Multiple days—April through November ...

. 1 day—First week in May .........c.ccoceevuenne
. 3days in May .....cocoeevieniienieeeeeeees

7. 1 day—One Friday in May prior to memo-
rial day.
8. 1 day—Saturday before Memorial Day ....

9.3 days in JuNe ......ccoeciiiiiiiniee e CMA Festival .....ccovveeeiieicieeecee e Nashville, TN ......
10. 1 day in June Cumberland River  Compact/Nashville | Nashville, TN ......
Splash Bash.

11. 2 days—A weekend in June .................

12. 2 days—Second Friday and Saturday in
June.

13. 1 day inJune ...

Henderson Breakfast Lions Club Tri-Fest ....
Pittsburgh Pirates Season Fireworks ...........

Cincinnati Reds Season Fireworks ..............

Pittsburgh Riverhounds Season Fireworks ..

Belterra Park Gaming Fireworks ..................

US Rowing Southeast Youth Championship
Regatta.

Live on the Levee Memorial Day Fireworks/
City of Charleston.

Venture Outdoors Festival

Rice’s Landing Riverfest
City of Newport, KY/Italianfest

Friends of the Festival, Inc./Riverbend Fes-
tival Fireworks.

Henderson, KY

Oak Ridge, TN

Charleston, WV

Pittsburgh, PA ....

Cincinnati, OH ....

Pittsburgh, PA ....

Cincinnati, OH ...

Pittsburgh, PA ...

Rice’s Landing, PA
Newport, KY .......

Chattanooga, TN

Ohio River, Miles 802.5-805.5 (Kentucky).

Allegheny River, Miles 0.2-0.9 (Pennsyl-
vania).

Ohio River, Miles 470.1-470.4; extending
500 ft. from the State of Ohio shoreline
(Ohio).

Monongahela River, Miles 0.22-0.77 (Penn-
sylvania).

Ohio River, Miles 460.0-462.0 (Ohio).

Clinch River, Miles 48.5-52 (Tennessee).

Kanawha River, Mile 58.1-59.1 (West Vir-

ginia).
.............. Allegheny River, Miles 0.0-0.25;
Monongahela River, Miles 0.0-0.25

(Pennsylvania).

Cumberland River, Miles 190.7-191.1 ex-
tending 100 feet from the left descending
bank (Tennessee)

Cumberland River, Miles 189.7-192.1 (Ten-
nessee).

Monongahela River, Miles 68.0-68.8 (Penn-
sylvania).

Ohio River, Miles 468.6-471.0 (Kentucky
and Ohio).

Tennessee River, Miles 462.7-465.2 (Ten-
nessee).

14. 1 day—Second or Third week of June ..

15. 3 days—One of the last three weekends
in June.

16. 1 day—One weekend in June ................

17. One weekend in June

18. 1 day—Last weekend in June or first
weekend in July.

19. 1 day—Last weekend in June or First
weekend in July.

20. 1 day—Last weekend in June or first
weekend in July.

21. 1 day—Last week of June or first week

of July.
22. 1 day—Last weekend in June or first
week in July.

23. 1 day—Last week in June or first week
of July.

24. 1 day—Last week in June or First week
in July.

25. 1 day—Weekend before the 4th of July

26. 1 day in July

27. 1 day in July

TriState Pottery Festival Fireworks ..............

Hadi Shrine/Evansville Freedom Festival Air
Show.

West Virginia Symphony Orchestra/Sym-
phony Sunday.

Alzheimer's Water Lantern Festival/IC Care

Riverview Park Independence Festival ........

City of Point Pleasant/Point Pleasant
Sternwheel Fireworks.

City of Aurora/Aurora Firecracker Festival ...

PUSH Beaver County/Beaver County Boom

Evansville Freedom Celebration/4th of July
Fireworks.
Newburgh Fireworks Display

Rising Sun Fireworks ........c.cccocvvirceniinninens
Kentucky Dam Marine/Kentucky Dam Ma-
rina Fireworks.

Town of Cumberland City/Lighting up the
Cumberlands.
Chattanooga Presents/Pops on the River ...

East Liverpool, OH ...........
Evansville, IN

Charleston, WV ................

Wheeling, WV
Louisville, KY

Point Pleasant, WV ..........

Aurora, IN .....ccceeeiieees

Beaver, PA ......cccooveeeeiinennn
Evansville, IN ...................
Newburgh, IN .........cc.coee
Rising Sun, IN ........ccco...

Gilbertsville, KY ................

Cumberland City, TN

Chattanooga, TN ..............

Ohio River, Miles 42.5-45.0 (Ohio).
Ohio River, Miles 790.0-796.0 (Indiana).

Kanawha River, Miles 59.5-60.5 (West Vir-
ginia).

Ohio River Mile 90.3-91.8.

Ohio River, Miles 617.5-620.5 (Kentucky).

Ohio River, Miles 265.2-266.2, Kanawha
River Miles 0.0-0.5 (West Virginia).

Ohio River, Mile 496.7; 1400 ft. radius from
the Consolidated Grain Dock located
along the State of Indiana shoreline at
(Indiana and Kentucky).

Ohio River, Miles 25.2-25.6 (Pennsylvania).

Ohio River, Miles 790.0-796.0 (Indiana).
Ohio River, Miles 777.3-778.3 (Indiana).
Ohio River, Miles 506.0-507.0 (Indiana).

350 foot radius, from the fireworks launch
site, on the entrance jetties at Kentucky
Dam Marina, on the Tennessee River at
Mile Marker 23 (Kentucky).

Cumberland River, Miles 103.0-105.5 (Ten-
nessee).

Tennessee River, Miles 462.7-465.2 (Ten-
nessee).
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Date Sponsor/name Sectolrogarl:gnValley Safety zone
28.1day inJuly ....ccocviiiiii e Randy Boyd/Independence Celebration | Knoxville, TN .................... Tennessee River, Miles 625.0-628.0 (Ten-
Fireworks Display. nessee).
29. 1 day—July 3rd ......cccocviiiiiiiicee Moors Resort and Marina/Kentucky Lake | Gilbertsville, KY ................ 600 foot radius, from the fireworks launch
Big Bang. site, on the entrance jetty to Moors Re-
sort and Marina, on the Tennessee River
at mile marker 30.5. (Kentucky).
30. 1 day—3rd or 4th of July .......ccooceeinne City of Paducah, KY ..., Paducah, KY ................. Ohio River, Miles 934.0-936.0; Tennessee
River, Miles 0.0-1.0 (Kentucky).
31. 1 day—3rd or 4th of July .....ccccvrveireene City of Hickman, KY/Town Of Hickman Fire- | Hickman, KY .........c.......... 700 foot radius from GPS coordinate
works. 36°34.5035 N, 089°11.919 W, in Hick-
man Harbor located at mile marker 921.5
on the Lower Mississippi River (Ken-
tucky).
32. 1 day—July 4th ... City of Knoxville/Knoxville Festival on the | Knoxville, TN .........ccccc.ee. Tennessee River, Miles 646.3-648.7 (Ten-
4th. nessee).
33.1day inJduly ..o Nashville NCVC/Independence Celebration | Nashville, TN .................... Cumberland River, Miles 189.7-192.3 (Ten-
nessee).
34. 1 day in JUly oo Shoals Radio Group/Spirit of Freedom Fire- | Florence, AL ..........ccccoc..... Tennessee River, Miles 254.5-257.4 (Ala-
works. bama).
35. 1 day—4th of July (Rain date—July 5th) | Monongahela Area Chamber of Commerce/ | Monongahela, PA ............ Monongahela River, Milse 032.0-033.0
Monongahela 4th of July Celebration. (Pennsylvania).
36. 1 day—July 4th ... Cities of Cincinnati, OH and Newport, KY/ | Newport, KY ..........cc.c....... Ohio River, Miles 469.6-470.2 (Kentucky
July 4th Fireworks. and Ohio).
37. 1 day—July 4th ..o Wellsburg 4th of July Committee/Wellsburg | Wellsburg, WV ................. Ohio River, Miles 73.5-74.5 (West Virginia).
4th of July Freedom Celebration.
38. 1 day—week of July 4th Wheeling Symphony fireworks .... Wheeling, WV . Ohio River, Miles 90—92 (West Virginia).
39. 1 day—First week or weeken Summer Motions Inc./Summer Motion Ashland, KY ... Ohio River, Miles 322.1-323.1 (Kentucky).
40. 1 day—week of July 4th Chester Fireworks ..........ccccccceennen. Chester, WV . Ohio River mile 42.0-44.0 (West Virginia).
41. 1 day—First week of July . Toronto 4th of July Fireworks .. Toronto, OH ... Ohio River, Mile 58.2-58.8 (Ohio).
42. 1 day—First week of July ..... Cincinnati Symphony Orchestra . Cincinnati, OH . Ohio River, Miles 460.0-462.0 (Ohio).
43. 1 day—First weekend or week in July ... | Queen’s Landing Fireworks ............cc.ccoccue. Greenup, KY ......ccceeieee Ohio River, Miles 339.3-340.3 (West Vir-
ginia).
44. 1 day—First week or weekend in July ... | Gallia County Chamber of Commerce/Gal- | Gallipolis, OH ................... Ohio River, Miles 269.5-270.5 (Ohio).
lipolis River Recreation Festival.
45. 1 day—First week or weekend in July ... | Kindred Communications/Dawg Dazzle ....... Huntington, WV ................ Ohio River, Miles 307.8-308.8 (West Vir-
ginia).
46. 1 day—First week or weekend in July ... | Greenup City ........ccooooiiiiiiiicniiniecccneeees Greenup, KY ... Ohio River, Miles 335.2-336.2 (Kentucky).
47. 1 day—First week or weekend in July ... | Middleport Community Association .............. Middleport, OH ................. Ohio River, Miles 251.5-252.5 (Ohio).
48. 1 day—First week or weekend in July ... | People for the Point Party in the Park ......... South Point, OH ............... Ohio River, Miles 317-318 (Ohio).
49. 1 day—One of the first two weekends in | City of Bellevue, KY/Bellevue Beach Park | Bellevue, KY .................... Ohio River, Miles468.2-469.2 (Kentucky &
July. Concert Fireworks. Ohio).

50. 1 day—First Week of July

51. 1 day—First week or weekend in July ...

52.
53.

1 day—First week or weekend in July ...
1 day—During the first week of July

54. 1 day—During the first week of July

55. 1 day—During the first week of July ......

56.
57.

1 day—During the first week of July
1 day in July

58. 1 night in July ..cooovviiiies
59. 1 day—During the first two weeks of
July.

60. 1 day—One of the first two weekends in
July.
61. 1 day—Third Saturday in July

62. 1 day—Third or fourth week in July

63. 1 day—Saturday Third or Fourth full
week of July (Rain date—following Sun-
day).

64. 2 days—One weekend in July

65. 1 Day in JUlY ....cooovviiiiiiiiceeeee

66. 1 day—Last weekend in July or first
weekend in August.

67. 1 day—First week of August ..................

68. 1 day—First week in August

69. 1 day—First or second week of August

70. 1 day—Second full week of August

Pittsburgh 4th of July Celebration

City of Charleston/City of Charleston Inde-
pendence Day Celebration.

Portsmouth River Days

Louisville Bats Baseball Club/Louisville Bats
Firework Show.

Waterfront Independence Festival/Louisville
Orchestra Waterfront 4th.

Celebration of the American Spirit Fire-
works/All American 4th of July.

Riverfront Independence Festival Fireworks

Grand Harbor Marina/Grand Harbor Marina
July 4th Celebration.

Steubenville fireworks

City of Maysville Fireworks

Madison Regatta, Inc./Madison Regatta ......

Pittsburgh Irish Rowing Club/St. Brendan’s
Cup Currach Regatta.

Upper Ohio Valley ltalian Heritage Festival/
Upper Ohio Valley Italian Heritage Fes-
tival Fireworks.

Oakmont Yacht Club/Oakmont Yacht Club
Fireworks.

Marietta Riverfront Roar Fireworks
Three Rivers Regatta

Fort Armstrong Folk Music Festival

Kittaning Folk Festival

Gliers Goetta Fest LLC
Bellaire All-American Days
PA FOB Fireworks Display

Pittsburgh, PA

Charleston, WV

Portsmouth, OH
Louisville, KY

Louisville, KY

Owensboro, KY

New Albany, IN
Counce, TN

Steubenville, OH
Maysville, KY

Madison, IN

Pittsburgh, PA

Wheeling, WV

Oakmont, PA .......cccoeene

Marietta, OH .....................
Knoxville, TN

Kittanning, PA

Kittanning, PA

Newport, KY .
Bellaire, OH ..
Pittsburgh, PA

Ohio River, Miles 0.0-0.5, Allegheny River,
Miles 0.0-0.5, and Monongahela River,
Miles 0.0-0.5 (Pennsylvania).

Kanawha River, Miles 58.1-59.1 (West Vir-
ginia).

Ohio River, Miles 355.5-357.0 (Ohio).

Ohio River, Miles 602.0-605.0 (Kentucky).

Ohio River, Miles 602.0-605.0 (Kentucky).
Ohio River, Miles 754.0-760.0 (Kentucky).

Ohio River, Miles 606.5-609.6 (Indiana).

Tennessee-Tombigbee Waterway, Miles
448.5-451.0 (Tennessee).

Ohio River Mile 67.5- 68.5

Ohio River, Miles 408-409 (Kentucky).

Ohio River, Miles 554.0-561.0 (Indiana).
Ohio River, Miles 7.0-9.0 (Pennsylvania).

Ohio River, Miles 90.0-90.5 (West Virginia).

Allegheny River, Miles 12.0-12.5 (Pennsyl-
vania).

Ohio River, Miles 171.6—-172.6 (Ohio).

Tennessee River, Miles 642-653 (Ten-
nessee).

Allegheny River, Mile 45.1-45.5 (Pennsyl-
vania).

Allegheny River, Miles 44.0-46.0 (Pennsyl-
vania).

Ohio River, Miles 469.0-471.0.

Ohio River, Miles 93.5-94.5 (Ohio).

Allegheny River, Miles 0.8-1.0 (Pennsyl-
vania).
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TABLE 1 OF § 165.801—SECTOR OHIO VALLEY ANNUAL AND RECURRING SAFETY ZONES—Continued

Date

Sponsor/name

Sector Ohio Valley
location

Safety zone

71. 1 day—Second Saturday in August

72. 1 day—In the Month of August

73. 1 day—Third week of August
74. 1 day—One weekend in August

75. 1 day—One weekend in August
76. 1 day—The second or third weekend of
August.

77. 1 day—last 2 weekends in August/first
week of September.

78. Sunday, Monday, or Thursday from Au-
gust through February.

79. 1 day—Labor day

80. 1 day—one weekend before Labor Day

81. 2 days—Sunday before Labor Day and
Labor Day.

82. 1 day—Labor Day or first week of Sep-
tember.
83. 1 day in September

84. 1 day—Second weekend in September

85. 3 days—Second or third week in Sep-
tember.
86. 1 day—One weekend in September

87. 1 day—One weekend in September

88. 1 day—One weekend in September

89. 1 day—One weekend in September

90. 1 day—Last two weekends in Sep-
tember.

91. Multiple days—September through Jan-
uary.

92. 1 day—First three weeks of October

93. 1 day in October .........cccovviiiiiiiiiiinns

94.
95.

1 day—First two weeks in October
1 day in October .......cccccvvvcveiiiiiicies

96. 1 day in October ...

97. 1 day—One weekend in October ...........

98. 2 days—One of the last three weekends
in October.

99. 1 day—Friday before Thanksgiving

100. 1 day—Friday before Thanksgiving

101. 1 day—Friday before Thanksgiving

102. 1 day—Friday before Thanksgiving
108. 1 day in November .............
104. 1 day—Third week of November
105. 1 day—December 31

106. 7 days—Scheduled home games

Guyasuta Days Festival/Borough of Sharps-
burg.

Pittsburgh Foundation/Bob O’Connor Cook-
ie Cruise.

Beaver River Regatta Fireworks

Parkersburg Homecoming Festival-Fire-
works.

Ravenswood River Festival

Green Turtle Bay Resort/Grand Rivers Ma-
rina Day.

Wheeling Dragon Boat Race

Pittsburgh Steelers Fireworks

Portsmouth Labor Day Fireworks/Hamburg
Fireworks.

Riverfest/Riverfest INC .........cccocoiiiiniiine

Cincinnati Bell, WEBN, and Proctor and
Gamble/Riverfest.

Labor Day Fireworks Show ...........ccccccvvvenne

Nashville Symphony/Concert Fireworks

City of Clarksville/Clarksville Riverfest

Wheeling Heritage Port Sternwheel Festival
Foundation/Wheeling Heritage Port
Sternwheel Festival.

Boomtown Days—Fireworks ............c.cccuee

Ohio River Sternwheel Festival Committee
fireworks.

Tribute to the River ........ccccoeciviiiiiiiiiicnen,

Aurora Fireworks

Cabana on the River

University of Pittsburgh Athletic Depart-
ment/University of Pittsburgh Fireworks.

Leukemia & Lymphoma Society/Light the
Night.

Leukemia and Lymphoma Society/Light the
Night Walk Fireworks.

Yeatman’s Fireworks ...

Outdoor Chattanooga/Swi

Chattajack

West Virginia Motor Car Festival

Monster Pumpkin Festival ...........ccccccovenene
Pittspurgh Downtown Partnership/Light Up
Kit't\‘el?lt;tiﬁg Light Up Night Firework Display

Santa Spectacular/Light up Night

Monongahela Holiday Show
Friends of the Festival/Cheer at the Pier .....

Gallipolis in Lights
Pittsburgh  Cultural
Night Pittsburgh.
University of Tennessee/UT Football Fire-

works.

Trust/Highmark  First

Pittsburgh, PA

Pittsburgh, PA

Beaver, PA
Parkersburg, WV ..............

Ravenswood, WV
Grand Rivers, KY

Wheeling, WV

Pittsburgh, PA

Portsmouth, OH ...............

Nitro, WV ...

Cincinnati, OH

Marmet, WV
Nashville, TN ........ccc......

Clarksville, TN

Wheeling, WV

Nitro, WV

Marietta, OH .....................
Point Pleasant, WV ..........

Aurora, IN
Cincinnati, OH

Pittsburgh, PA

Pittsburgh, PA

Nashville, TN .......cccceeeenee

Cincinnati, OH
Chattanooga, TN

Chattanooga, TN

Charleston, WV

Pittsburgh, PA

Pittsburgh, PA

Kittanning, PA

Pittsburgh, PA

Monongahela, PA
Chattanooga, TN ....

Gallipolis, OH
Pittsburgh, PA

Knoxville, TN

Allegheny River, Miles 005.5-006.0 (Penn-
sylvania).
Ohio River, Mile 0.0-0.5 (Pennsylvania).

Ohio River, Miles 25.2-25.8 (Pennsylvania).

Ohio River, Miles 183.5-185.5 (West Vir-
ginia).

Ohio River, Miles 220-221 (West Virginia).

420 foot radius, from the fireworks launch
site, at the entrance to Green Turtle Bay
Resort, on the Cumberland River at mile
marker 31.5. (Kentucky).

Ohio River, Miles 90.4-91.5 (West Virginia).

Allegheny River, Miles 0.0-0.25, Ohio
River, Miles 0.0-0.1, Monongahela River,
Miles 0.0-0.1. (Pennsylvania).

Ohio River, Mile 355.8-356.8 (Ohio)

Kanawha River, Miles 43.1-44.2 (West Vir-
ginia).

Ohio River, Miles 469.2-470.5 (Kentucky
and Ohio) and Licking River, Miles 0.0—
3.0 (Kentucky).

Kanawha River, Miles 67.5-68 (West Vir-
ginia).

Cumberland River, Miles 190.1-192.3 (Ten-
nessee).

Cumberland River, Miles 124.5-127.0 (Ten-
nessee).

Ohio River, Miles 90.2-90.7 (West Virginia).

Kanawha River, Miles 43.1-44.2 (West Vir-
ginia).
Ohio River, Miles 171.5-172.5 (Ohio).

Ohio River, Miles 264.6-265.6 (West Vir-
ginia).

Ohio River, Mile 496.3-497.3 (Ohio).

Ohio River, Mile 483.2—-484.2 (Ohio).

Ohio River, Miles 0.0-0.1, Monongahela
River, Miles 0.0-0.1, Allegheny River,
Miles 0.0-0.25 (Pennsylvania).

Ohio River, Mile 0.0-0.5, Allegheny River,
Mile 0.0-0.5, and Monongahela River,
Mile 0.0-0.5 (Pennsylvania).

Cumberland River, Miles 189.7-192.1 (Ten-
nessee).

Ohio River, Miles 469.0-470.5 (Ohio).

Tennessee River, Miles 452.0-454.5 (Ten-
nessee).

Tennessee River,
nessee).

Kanawha River,
ginia).

Allegheny River,
vania).

Allegheny River,
vania).

Allegheny River, Miles 44.5-45.5 (Pennsyl-
vania).

Ohio River, Mile 0.0-0.5, Allegheny River,
Mile 0.0-0.5, and Monongahela River,
Mile 0.0-0.5 (Pennsylvania).

Ohio River, Miles 31.5-32.5 (Pennsylvania).

Tennessee River, Miles 462.7-465.2 (Ten-
nessee).

Ohio River, Miles 269.2—-270 (Ohio).

Allegheny River, Miles 0.5-1.0 (Pennsyl-
vania).

Tennessee River, Miles 645.6-648.3 (Ten-
nessee).

Miles 462.7-465.5 (Ten-
Miles 58-59 (West Vir-
Mile 0.0-0.25 (Pennsyl-

Miles 0.0-1.0 (Pennsyl-
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Dated: May 13, 2021.
A.M. Beach,

Captain, U. S. Coast Guard, Captain of the
Port Sector Ohio Valley.

[FR Doc. 2021-10464 Filed 5-17-21; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 2

[EPA-HQ-OA-2020-0128, FRL—10024-07—
oP]

RIN 2010-AA15

EPA Guidance; Administrative
Procedures for Issuance and Public
Petitions; Rescission

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; rescission of
regulations.

SUMMARY: In accordance with the
Presidential directive of January 20,
2021, “Revocation of Certain Executive
Orders Concerning Federal Regulation,”
the Environmental Protection Agency
(EPA) is rescinding its October 19, 2020,
final rule establishing administrative
procedures for issuing Agency guidance
documents.

DATES: This final rule is effective on
May 18, 2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-0OA-2020-0128. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through https://
www.regulations.gov. For information
on the EPA Docket Center services and
the current status, please visit us online
at https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Sharon Cooperstein, Policy and
Regulatory Analysis Division, Office of
Regulatory Policy and Management
(Mail Code 1803A), Environmental
Protection Agency, 1200 Pennsylvania
Avenue Northwest, Washington, DC
20460; telephone number: 202-564—
7051; email address:
cooperstein.sharon@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. What action is the Agency taking?

In accordance with E.O. 13992,
“Revocation of Certain Executive Orders
Concerning Federal Regulation,” issued
by President Biden on January 20, 2021
(86 FR 7049, January 25, 2021), the EPA
is rescinding the final rule (85 FR
66230, October 19, 2020) that
established the procedures and
requirements regarding the issuance,
revision, and withdrawal of guidance
documents. The prior final rule was
promulgated to implement E.O. 13891,
“Promoting the Rule of Law Through
Improved Agency Guidance
Documents” (84 FR 55235, October 15,
2019).

B. What is the Agency’s authority for
taking this action?

The revisions to the EPA’s policies
and requirements surrounding guidance
are matters of agency organization,
procedure, or practice that lack the force
and effect of law. Accordingly, the EPA
is not required to engage in a notice and
comment process to issue or revise
internal procedures under the
Administrative Procedure Act (APA).
See 5 U.S.C. 553(b)(3)(A), which
provides that an agency may issue
interpretive rules, general statements of
policy, or rules of agency organization,
procedure, or practice without
providing notice and an opportunity for
public comment. The EPA is providing
an immediate effective date for this
rulemaking because it is procedural
rather than substantive. The APA’s
requirement, 5 U.S.C. 553(d), that
substantive rules not be effective until at
least 30 days after publication in the
Federal Register is inapplicable because
this rulemaking is procedural.

II. Background

On October 9, 2019, President Trump
issued E.O. 13891, “Promoting the Rule
of Law Through Improved Agency
Guidance Documents.” The now
revoked E.O. 13891 provided a specific
definition of guidance documents and
required Federal agencies to finalize
regulations or amend existing
regulations to establish processes and
procedures for issuing guidance
documents, among other actions. On
October 19, 2020, the EPA published a
final rule consistent with E.O. 13891.
The final rule, codified at 40 CFR part
2, subpart D, established the EPA’s
policy and internal procedures for
issuing, modifying, withdrawing, and
using guidance documents; making
guidance documents available to the
public; and receiving and responding to

petitions about guidance documents (85
FR 66230).

On January 20, 2021, President Biden
issued E.O. 13992, “Revocation of
Certain Executive Orders Concerning
Federal Regulation,” which revoked
E.O. 13891. E.O. 13992 states that it is
the policy of the Administration “to use
available tools to confront the urgent
challenges facing the Nation, including
the coronavirus disease 2019 (COVID-
19) pandemic, economic recovery, racial
justice, and climate change. To tackle
these challenges effectively, executive
departments and agencies (agencies)
must be equipped with the flexibility to
use robust regulatory action to address
national priorities. This order revokes
harmful policies and directives that
threaten to frustrate the Federal
Government’s ability to confront these
problems, and empowers agencies to
use appropriate regulatory tools to
achieve these goals.” Section 3 of E.O.
13992 directs agencies to take steps to
rescind any orders, rules, regulations,
guidelines or policies, or portions
thereof, implementing or enforcing the
revoked Executive orders.

III. Discussion

After consideration and review, the
EPA has concluded that the internal
rule on guidance deprives the EPA of
necessary flexibility in determining
when and how best to issue public
guidance based on particular facts and
circumstances, and unduly restricts the
EPA’s ability to provide timely guidance
on which the public can confidently
rely. Therefore, in accordance with E.O.
13992, the EPA is issuing this final rule
to rescind the subpart D regulations.

The EPA’s stated purpose in issuing
subpart D was to promote transparency
and public involvement in the
development and amendment of EPA
guidance documents. The EPA notes,
however, that the Agency has
historically employed procedures for
public transparency and involvement in
the development of all Agency actions,
including guidance, and will continue
these practices. The EPA will continue
to make Agency guidance available to
the public on the Agency’s website at
https://www.epa.gov. In addition, the
EPA will comply with all statutory
obligations pertaining to posting
documents for public accessibility. The
EPA will also continue its practice, as
appropriate, of soliciting stakeholder
input on guidance of significant
stakeholder and public interest.
Consistent with the APA, stakeholders
may still petition the EPA at any time
regarding our regulatory programs,
including requests to issue, amend, or
repeal EPA guidance, by contacting the
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EPA program office or regional office
that is responsible for administering the
area of stakeholder interest. Finally, the
EPA notes that guidance is non-binding
and does not have the force and effect
of law. Accordingly, the EPA will
continue to include in all guidance a
disclaimer that the guidance is non-
binding. Considering these practices
regarding guidance, the EPA believes
that rescinding the subpart D
regulations will restore the flexibilities
needed effectively to address the
challenges listed in E.O. 13992 and to
otherwise meet the Agency’s statutory
duties.

Therefore, in accordance with E.O.
13992 and for the reasons stated above,
the EPA is rescinding its internal agency
procedures for issuing guidance
documents codified at 40 CFR part 2,
subpart D.

IV. Statutory and Executive Orders
Reviews

Additional information about these
statues and Executive orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is exempt from review by
the Office of Management and Budget
(OMB) because it is a rule of agency
procedure and practice and is limited to
agency management.

B. Paperwork Reduction Act (PRA)

This action does not contain any
information collection activities and
therefore does not impose an
information collection burden under the
PRA.

C. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to
notice and comment rulemaking
requirements under the Administrative
Procedure Act (APA), 5 U.S.C. 553, or
any other statute. This rule pertains to
agency management or personnel,
which the APA expressly exempts from
notice and comment rulemaking
requirements under 5 U.S.C. 553(a)(2).

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local, or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the National
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children. Per
the definition of “covered regulatory
action” in section 2—-202 of Executive
Order 13891 and because this action
does not concern an environmental
health risk or safety risk, it is not subject
to Executive Order 13045.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard. This
regulatory action is a procedural rule
and does not have any impact on human
health or the environment.

K. Congressional Review Act

This rule is exempt from the CRA
because it is a rule of agency
organization, procedure or practice that
does not substantially affect the rights or
obligations of non-agency parties.

List of Subjects in 40 CFR Part 2

Environmental protection,
Administrative practice and procedure,
Organization and functions
(Government agencies).

Michael S. Regan,
Administrator.

For the reasons set forth in the
preamble, the Environmental Protection
Agency amends 40 CFR part 2 as
follows:

PART 2—PUBLIC INFORMATION
m 1. The authority citation for part 2 is
revised to read as follows:

Authority: 5 U.S.C. 552, 552a, 553; 28
U.S.C. 509, 510, 534; 31 U.S.C. 3717.
Subpart D [Removed]

m 2. Remove subpart D, consisting of
§§2.501 through 2.507.

[FR Doc. 2021-10269 Filed 5-17-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2021-0171; FRL-10023—
93-Region 7]

Air Plan Approval; Nebraska;
Revisions to Title 115 of the Nebraska
Administrative Code; Rules of Practice
and Procedure

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve revisions to the State
Implementation Plan (SIP) submitted by
the State of Nebraska on September 24,
2020. This final action will amend the
SIP to revise the Nebraska
Administrative Code ‘“Nebraska Rules of
Practice and Procedure.” These rules
describe the procedures the Nebraska
Department of Environment and Energy
(NDEE), formerly the Nebraska
Department of Environmental Quality
(NDEQ), will follow for proceedings
under the Administrative Procedure
Act. These proceedings include
contested cases, rulemaking petitions,
and declaratory rulings among others.
The revisions consolidate five chapters
into a single chapter by removing
duplicative language and incorporating
by reference model rules of agency
procedure promulgated by the Attorney
General for agency use in accordance
with the Administrative Procedure Act.
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The revisions also update language;
renumber chapters; and make minor
wording changes. The changes do not
substantively change any existing
statutory or regulatory requirement or
impact the stringency of the SIP or air
quality, do not revise emission limits or
procedures, nor do they impact the
State’s ability to attain or maintain the
National Ambient Air Quality
Standards.

DATES: This final rule is effective on
June 17, 2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R07-OAR-2021-0171. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional information.

FOR FURTHER INFORMATION CONTACT:
William Stone, Environmental
Protection Agency, Region 7 Office, Air
Quality Planning Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number: (913) 551-7714;
email address: stone.william@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and ‘“‘our” refer to the EPA.

Table of Contents

I. What is being addressed in this document?

II. Have the requirements for approval of a
SIP revision been met?

III. What action is the EPA taking?

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. What is being addressed in this
document?

EPA is amending Nebraska’s SIP to
include revisions to title 115 of the
Nebraska Administrative Code. The EPA
is approving revisions to the Nebraska
SIP received on September 24, 2020.
The revisions are to Title 115—Nebraska
Rules of Practice and Procedure. These
revisions are described in detail in the
technical support document (TSD)
included in the docket for this action.
The EPA solicited comments on the
proposed revision to Nebraska’s SIP,
and received no comments.

II. Have the requirements for approval
of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. The state provided
public notice of the revisions from
February 28, 2019, to April 2, 2019, and
held a public hearing on April 3, 2019.
The state received no comments. As
explained in more detail in the TSD
which is part of this docket, the SIP
revision submission meets the
substantive requirements of the Clean
Air Act (CAA), including section 110
and implementing regulations.

ITII. What action is the EPA taking?

The EPA is taking final action to
amend the Nebraska SIP by approving
the State’s request to revise Title 115—
Nebraska Rules of Practice and
Procedure. Approval of these revisions
will ensure consistency between state
and federally-approved rules. The EPA
has determined that these changes will
not adversely impact air quality.

IV. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
Nebraska Regulations described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 7 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

Therefore, these materials have been
approved by the EPA for inclusion in
the State Implementation Plan, have
been incorporated by reference by EPA
into that plan, are fully federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rulemaking of the EPA’s approval,
and will be incorporated by reference in
the next update to the SIP compilation.?

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,

162 FR 27968, May 22, 1997.

provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where the EPA or an Indian
tribe has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
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Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 19, 2021. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial

EPA-APPROVED NEBRASKA REGULATIONS

review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 11, 2021.

Edward H. Chu,

Acting Regional Administrator, Region 7.
For the reasons stated in the

preamble, the EPA amends 40 CFR part
52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart CC—Nebraska

m 2.In §52.1420, the table in paragraph
(c) is amended by:
m a. Revising the entries for “115-1",
“115-2", and ““115-3"’; and
m b. Removing the entries for “115-4",
“115-5", “115-6"", “115-7", “115-8",
“115-9”, and “115-10".

The revisions read as follows:

§52.1420 Identification of plan.
* * * * *
(C) * x %

State
Nfigﬁgﬁa Title effective EPA approval date Explanation
date
STATE OF NEBRASKA
Department of Environmental Quality
Title 115—Rules of Practice and Procedure
1151 Adoption of Model Rules ...... 6/24/2019 5/18/2021, [insert Federal Register citation].
115-2 e Confidentiality for Trade Se- 6/24/2019 5/18/2021, [insert Federal Register citation].
crets.
115-3 e Public Hearings .........cccccocec.. 6/24/2019 5/18/2021, [insert Federal Register citation].
* * * * *

[FR Doc. 2021-10360 Filed 5-17-21; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2021-0155; FRL-10023-33]

C10-23 Alkyl Group-Containing Alkali-
Soluble Acrylic Emulsion Polymer;
Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of C10-23 alkyl
group-containing alkali-soluble acrylic
emulsion polymer; minimum number

average molecular weight 29,000
Daltons when used as an inert
ingredient in a pesticide chemical
formulation. Ag-Chem Consulting LLC
on behalf of Corbet Scientific LLC
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of C10-23 alkyl group-
containing alkali-soluble acrylic
emulsion polymer on food or feed
commodities.

DATES: This regulation is effective May
18, 2021. Objections and requests for
hearings must be received on or before
July 19, 2021, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2021-0155. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm.
S—4400, One Potomac Yard (South
Bldg.), 2777 S Crystal Dr., Arlington,
VA. The Docket Facility is open from
8:30 a.m. to 4 p.m., Monday through
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Friday, excluding legal holidays. The
Docket Facility telephone number is
(703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an

objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2021-0155 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before July
19, 2021. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2021-0155, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of March 22,
2021 (86 FR 15162) (FRL—10021-44),
EPA issued a notice pursuant to section
408 of FFDCA, 21 U.S.C. 346a,
announcing the receipt of a pesticide
petition (PP IN-11496) filed by Ag-
Chem Consulting LLC (12644 Chapel
Rd., Clifton, VA 20124) on behalf of
Corbet Scientific LLC, (Route 100,
Briarcliff Manor, NY 10510). The
petition requested that 40 CFR 180.960
be amended by establishing an
exemption from the requirement of a
tolerance for residues of C10-23 alkyl
group-containing alkali-soluble acrylic
emulsion polymer; CAS Reg. No.

174127-24-3. That notice included a
summary of the petition prepared by the
petitioner and solicited comments on
the petitioner’s request. The Agency did
not receive any comments.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and
use in residential settings but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . .” and specifies
factors EPA is to consider in
establishing an exemption.

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
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variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). C10-23 alkyl group-
containing alkali-soluble acrylic
emulsion polymer conforms to the
definition of a polymer given in 40 CFR
723.250(b) and meets the following
criteria that are used to identify low-risk
polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition at least
two of the atomic elements carbon,
hydrogen, nitrogen, oxygen, silicon, and
sulfur.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e).

7. The polymer does not contain
certain perfluoroalkyl moieties
consisting of a CF3- or longer chain
length as listed in 40 CFR 723.250(d)(6).

Additionally, the polymer also meets
as required the following exemption
criteria: Specified in 40 CFR 723.250(e):

The polymer’s number average MW is
greater than or equal to 10,000 daltons.
The polymer contains less than 2%
oligomeric material below MW 500 and
less than 5% oligomeric material below
MW 1,000.

Thus, C10-23 alkyl group-containing
alkali-soluble acrylic emulsion polymer
meets the criteria for a polymer to be
considered low risk under 40 CFR
723.250. Based on its conformance to
the criteria in this unit, no mammalian
toxicity is anticipated from dietary,

inhalation, or dermal exposure to C10-
23 alkyl group-containing alkali-soluble
acrylic emulsion polymer.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that C10-23
alkyl group-containing alkali-soluble
acrylic emulsion polymer could be
present in all raw and processed
agricultural commodities and drinking
water, and that non-occupational non-
dietary exposure was possible. The
number average MW of C10-23 alkyl
group-containing alkali-soluble acrylic
emulsion polymer is 29,000 daltons.
Generally, a polymer of this size would
be poorly absorbed through the intact
gastrointestinal tract or through intact
human skin. Since C10-23 alkyl group-
containing alkali-soluble acrylic
emulsion polymer conform to the
criteria that identify a low-risk polymer,
there are no concerns for risks
associated with any potential exposure
scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.” EPA has not
found C10-23 alkyl group-containing
alkali-soluble acrylic emulsion polymer
to share a common mechanism of
toxicity with any other substances, and
C10-23 alkyl group-containing alkali-
soluble acrylic emulsion polymer does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that C10-23
alkyl group-containing alkali-soluble
acrylic emulsion polymer does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of

threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of C10-23 alkyl group-
containing alkali-soluble acrylic
emulsion polymer, EPA has not used a
safety factor analysis to assess the risk.
For the same reasons the additional
tenfold safety factor is unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of C10-23 alkyl group-
containing alkali-soluble acrylic
emulsion polymer.

VIIIL Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL

for C10-23 alkyl group-containing alkali-
soluble acrylic emulsion polymer.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of C10-23 alkyl
group-containing alkali-soluble acrylic
emulsion polymer from the requirement
of a tolerance will be safe.
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X. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these rules
from review under Executive Order
12866, entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it involve any technical
standards that would require Agency
consideration of voluntary consensus
standards pursuant to section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (NTTAA),
Public Law 104—-113, section 12(d) (15
U.S.C. 272 note).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,

action will not have a substantial direct
effect on States or Tribal Governments,
on the relationship between the
National Government and the States or
Tribal Governments, or on the
distribution of power and
responsibilities among the various
levels of government or between the
Federal Government and Indian Tribes,
or otherwise have any unique impacts
on local governments. Thus, the Agency
has determined that Executive Order
13132, entitled Federalism (64 FR
43255, August 10, 1999) and Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4).

Although this action does not require
any special considerations under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994), EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. As such, to the
extent that information is publicly
available or was submitted in comments
to EPA, the Agency considered whether
groups or segments of the population, as
a result of their location, cultural
practices, or other factors, may have
atypical or disproportionately high and
adverse human health impacts or
environmental effects from exposure to
the pesticide discussed in this
document, compared to the general

XI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 12, 2021.
Marietta Echeverria,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.960, amend the table by
adding in alphnumerical order the
polymer “C10-23 alkyl group-containing
alkali-soluble acrylic emulsion polymer,
minimum number average molecular
weight (in amu), 29,000 Daltons” to read
as follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.

the Agency has determined that this population. * * * * *
Polymer CAS No.
C10-23 alkyl group-containing alkali-soluble acrylic emulsion polymer, minimum
number average molecular weight (in amu), 29,000 Daltons ............cccccceeveeneen. 174127-24-3

[FR Doc. 2021-10403 Filed 5-17-21; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 405
[CMS-3372-F2]
RIN 0938-AT88

Medicare Program; Medicare Coverage
of Innovative Technology (MCIT) and
Definition of “Reasonable and
Necessary”; Delay of Effective Date

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).

ACTION: Final rule.

SUMMARY: This final rule delays the
effective date of the final rule titled,
“Medicare Program; Medicare Coverage
of Innovative Technology (MCIT) and
Definition of 'Reasonable and
Necessary’ ” published in the January
14, 2021 Federal Register.

DATES: As of May 14, 2021, the effective
date of the final rule amending 42 CFR
part 405, published at 86 FR 2987,
January 14, 2021, and delayed at 86 FR
14542, March 17, 2021, is further
delayed until December 15, 2021.

FOR FURTHER INFORMATION CONTACT: Lori
Ashby at (410)-786—-6322 or MCIT@
cms.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background
A. Introduction

In the January 14, 2021 Federal
Register, we published a final rule titled
“Medicare Program; Medicare Coverage
of Innovative Technology (MCIT) and
Definition of ‘Reasonable and
Necessary’”’ (86 FR 2987) (hereinafter
referred to as MCIT/R&N final rule). The
January 2021 final rule established a
Medicare coverage pathway to provide
Medicare beneficiaries nationwide with
faster access to new, innovative medical
devices designated as breakthrough by
the Food and Drug Administration
(FDA). Under the final rule as currently
written, MCIT would result in 4 years of
national Medicare coverage starting on
the date of FDA market authorization or
a manufacturer chosen date within 2
years thereafter. The MCIT/R&N final
rule would also implement regulatory
standards to be used in making
reasonable and necessary
determinations under section
1862(a)(1)(A) of the Social Security Act
(the Act) for items and services that are
furnished under Medicare Parts A and
B.

B. March 17, 2021 Interim Final Rule
(IFC)

In response to the January 20, 2021
memorandum from the Assistant to the
President and Chief of Staff titled
“Regulatory Freeze Pending Review”
(“Regulatory Freeze Memorandum”’) (86
FR 7424, January 28, 2021) and
guidance on implementation of the
memorandum issued by the Office of
Management and Budget (OMB) in
Memorandum M-21-14 dated January
20, 2021, we determined that a 60-day
delay of the effective date of the MCIT/
R&N final rule was appropriate to
ensure that: (1) The rulemaking process
was procedurally adequate; (2) the
agency properly considered all relevant
facts; (3) the agency considered
statutory or other legal obligations; (4)
the agency had reasonable judgment
about the legally relevant policy
considerations; and (5) the agency
adequately considered public comments
objecting to certain elements of the rule,
including whether interested parties
had fair opportunities to present
contrary facts and arguments. Therefore,
in an interim final rule that took effect
on March 12, 2021, and appeared in the
March 17, 2021 Federal Register (86 FR
14542), we (1) delayed the MCIT/R&N
final rule effective date until May 15,
2021 (that is, 60 days after the original
effective date of March 15, 2021); and
(2) opened a 30-day public comment
period on the facts, law, and policy
underlying the MCIT/R&N final rule.

C. Review of Public Comments on the
Delay of the MCIT/R&N Final Rule

We received approximately 215
timely pieces of correspondence in
response to the interim final rule
delaying the effective date of the MCIT/
R&N final rule.

In this section of this final rule, we
summarize our response to comments
on the delay of the MCIT/R&N final
rule. To the extent applicable, we intend
to also consider these comments for
future rulemaking.

Comment: Some manufacturers, in
particular those with FDA designated
breakthrough devices that have been
market authorized, as well as the
industry groups representing them
commented that the MCIT/R&N final
rule should be implemented without
further delay. Although they
acknowledged certain operational issues
remain, specifically coding and
payment for applicable devices and/or
the services in which they are used,
these commenters suggested those
issues could be overcome by adapting
existing processes such as inpatient new
technology add on payment (NTAP) and

outpatient hospital transitional pass-
through payment to determine coding
and payment, at least when these
devices are used in the hospital setting.
These commenters also expressed that
they believe patient safety provisions in
the final rule are sufficient to protect
beneficiaries.

Other manufacturers that have FDA
breakthrough designated devices but
generally have yet to receive market
authorization were supportive of a
MCIT policy that would be more
comprehensive and that includes
specified guidance and expedited
processes for benefit category
determination, coding, and payment.
These manufacturers support a delay of
the MCIT/R&N final rule to the extent
that such a delay would lead to a more
comprehensive policy than the one that
would be effective in May 2021.

Response: The current MCIT/R&N
final rule solely relates to coverage of
certain devices under Medicare; it does
not establish a benefit category
determination (BCD), medical coding,
nor payment rates for any devices.
While we recognize that some
commenters support a different policy
that would address benefit category
determinations, coding, and payment, in
addition to coverage, the MCIT/R&N
final rule was not designed to address
factors beyond Medicare coverage.
Further, while the rule eliminates
coverage uncertainty early after FDA
market authorization for those devices
with a clear benefit category, the rule
did not directly address the operational
issues, such as how the agency would
establish coding and payment.

Comment: Several individual
physicians and members of the public
submitted comments supporting
implementation of the MCIT/R&N final
rule given the promise of breakthrough
devices for their specialties or disease
states of concern: Chronic obstructive
pulmonary disease (COPD), prostate
care, heart failure, stroke, opioid use
disorder, oncology, and sleep disorders.
On the other hand, some commenters
suggested that the final MCIT/R&N rule
provided automatic coverage for
breakthrough devices without adequate
evidentiary support.

Response: We are aware that
breakthrough devices span numerous
clinical specialties. We note that MCIT
would be one of several coverage
pathways (that is, claim-by-claim
adjudication, local coverage, National
Coverage Determination (NCD)) for
breakthrough devices. Even without the
MCIT/R&N final rule in effect, a review
of claims data showed that breakthrough
devices have received and are receiving
Medicare coverage when medically
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necessary. CMS reviewed fee-for-service
claims data for several recent market-
authorized breakthrough devices. The
majority of the FDA market authorized
breakthrough devices that would have
been eligible for the MCIT pathway
were already paid through an existing
mechanism or were predominantly
directed to a pediatric population. Of
those that would be separately payable
by Medicare on a claim-by-claim basis,
the reviewed devices, were covered and
paid under the applicable Medicare
payment system.

Regarding commenters’ concerns
about automatic coverage without
evidentiary support, we share
commenters’ concerns that guaranteeing
coverage for all breakthrough devices
receiving market-authorization for any
Medicare patient with possibly minimal
or no evidence on the Medicare
population and no requirement to
develop evidence on the Medicare
population could be problematic in
ensuring these devices are
demonstrating value and do not have
additional risks for Medicare
beneficiaries. For example, a
breakthrough device may only be
beneficial in a subset of the Medicare
population or when used only by
specialized clinicians to ensure benefit.
Without additional clinical evidence on
the device’s clinical utility for the
Medicare population, it is challenging to
determine appropriate coverage of these
newly market-authorized devices.

Comment: Multiple stakeholders
(manufacturers, physicians,
associations) commented that CMS
should modify the MCIT policy in some
way. A substantial number of comments
from a variety of stakeholders expressed
evidentiary concerns with MCIT as
currently designed, including that the
current MCIT/R&N final rule’s pathway
establishes an open-ended coverage
commitment for all breakthrough
devices without demonstrating a health
benefit in the Medicare population.
Additionally, commenters were
concerned that the current MCIT/R&N
final rule does not specify, nor can it
require, coverage criteria beyond the
FDA indication(s) for use, and that
evidence development under MCIT is
voluntary, and narrowing coverage after
MCIT expires will be challenging for
devices that do not have a documented,
proven benefit for Medicare patients.
Many of these stakeholders recommend
that CMS leverage or broaden the
existing coverage with evidence
development (CED) pathway to provide
more timely and appropriate access to
new technologies. These commenters
encouraged CMS to require post market
studies and data collection as part of

MCIT to ensure that beneficiaries are
gaining access to new technologies that
improve health outcomes. Several
breakthrough device manufacturers
suggested that, for inclusion in MCIT, a
portion of FDA pivotal studies should
include a portion of Medicare
beneficiaries. One breakthrough device
manufacturer suggested that 25 percent
of patients in the pivotal study should
be Medicare beneficiaries for MCIT;
otherwise, CED would be more
appropriate.

Response: We agree that for
breakthrough devices for which studies
did not include Medicare populations or
populations with characteristics similar
to the Medicare population CED or a
similar evidence development process
would strengthen the evidence base
relevant to Medicare patients. In past
NCDs, we have leveraged FDA required
post-market studies in CED decisions.

In contrast to the NCD process which
involves a robust review of available
clinical evidence, especially for the
Medicare population, to determine
whether the item or service is
reasonable and necessary for Medicare
beneficiaries, the current MCIT pathway
in the MCIT/R&N final rule establishes
a 4-year coverage commitment for all
breakthrough devices that have a benefit
category without a specific requirement
that the device must demonstrate a
health benefit or that the benefits
outweigh harms in the Medicare
population. In general, Medicare
patients have more comorbidities and
often require additional and higher
acuity clinical treatments which may
impact the outcomes differently than
the usual patients enrolled in early
studies. Medicare has also focused on
real world data or implementation
studies to understand how items and
services perform when more broadly
used in general practice in the Medicare
population. These considerations are
often not addressed in the early device
development process.

We also note that FDA grants
breakthrough designation early in a
device’s product lifecycle. In part, the
FDA considers “whether there is a
reasonable expectation that a device
could provide for more effective
treatment or diagnosis relative to the
current standard of care (SOC) in the
U.S. A complete set of clinical data is
not required for designation.” * At the
time a device is granted breakthrough
status by the FDA, little may be known

1U.S. Department of Health and Human Services,
Food and Drug Administration Breakthrough
Devices Program: Guidance for Industry and Food
and Drug Administration Staff 9 (December 18,
2018), available at https://www.fda.gov/media/
108135/download.

about the benefits and harms of the
device. We recognize the importance of
breakthrough technologies that provide
for more effective treatment of life-
threatening and irreversibly debilitating
diseases and conditions when no
effective treatment exists.

In cases where there is greater
uncertainty surrounding the benefit-risk
profile of a breakthrough device, some
commenters have suggested that more
relevant evidence is needed for
Medicare patients to determine health
benefit, to mitigate harms that may not
be apparent in initial studies with small
sample sizes, and to understand the
balance of benefits and harms when
breakthrough devices are used more
broadly in Medicare patients. The
additional delay announced in this rule
will provide an opportunity to ensure
that the objections to the rule are
adequately considered. We will
consider ways to diminish uncertainty
with respect to Medicare coverage by
building upon the evidence foundation
established during the market
authorization process or combining that
evidence with other approaches like
CED to expedite coverage in appropriate
instances.

For CMS, the evidence base
underlying the FDA’s decision to
approve or clear a device for particular
indications for use has been crucial for
determining Medicare coverage through
the NCD process. CMS looks to the
evidence supporting FDA market
authorization and the device indications
for use for evidence generalizable to the
Medicare population, data on
improvement in health outcomes, and
durability of those outcomes. If there are
no data on those elements, it is difficult
for CMS to make an evidence-based
decision whether the device is
reasonable and necessary for the
Medicare population.

The current MCIT/R&N final rule does
not specify any coverage criteria beyond
the FDA indication(s) for use for which
FDA has approved or cleared the device.
The current final rule would provide
coverage when a device is used
according to approved or cleared
indication(s) for use. A device’s
approved or cleared indications for use
may not include information that is
important or particularly relevant for
Medicare patients and clinicians when
making treatment decisions. With
breakthrough devices, as mentioned by
some commenters, the patients included
in device studies generally are not
Medicare beneficiaries who often have
multiple comorbidities and higher
acuity of illness.

The data used to determine whether
a device meets applicable FDA safety
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and effectiveness requirements for its
approved or cleared indication(s) for use
may not be able to answer questions
such as the following:

¢ Does the benefit differ for older
and/or frailer patients with specific
comorbidities?

¢ Are clinician experience or facility
requirements needed to ensure good
health outcomes or to prevent certain
harms in those patients?

These guidelines and
recommendations have often been part
of NCDs, but were not included in the
MCIT policy. When making NCDs, CMS
sometimes develops clinician and
institutional requirements after careful
review of expert physicians’ specialty
society guidelines and clinical study
results. Additional rulemaking may
provide a further opportunity for the
public to opine on whether these types
of restrictions are needed when covering
breakthrough devices.

Comment: Manufacturers
acknowledged the need to develop
evidence to achieve long-term coverage,
and many indicated their intent to
develop real world evidence (RWE).
Some stated that MCIT would
incentivize manufacturers to develop
RWE following market authorization
and sought guidance from CMS on
desired elements.

Response: Whether evidence
development is voluntary or required
for coverage, we value manufacturer,
CMS, and FDA coordination on RWE
development for coverage and/or post-
market studies. Establishing the RWE
guidance sought by manufacturers and
some physicians would be beneficial
and that further stakeholder engagement
would best inform the guidance. CMS
has multiple pathways to facilitate
engagement such as the Medicare
Evidence Development and Coverage
Advisory Committee (MEDCAC) and the
public input process through the
Federal Register. We are also receptive
to informal engagement with
stakeholders, including with
manufacturers who pursue this
evidence development approach. We are
aware that best practices for RWE
generation are in development by some
stakeholders. However, when a device
receives breakthrough designation by
the FDA, there is currently no clinical
study requirement for market-
authorization that Medicare patients
must be included. Without relevant
Medicare data, including RWE, under
the MCIT/R&N final rule, CMS may be
covering devices with no data
demonstrating that Medicare patients
will not be harmed or will benefit from
the device. Currently, when CMS sees a
trend indicative of a potentially harmful

device, we are sometimes able to deny
coverage through Medicare
Administrative Contractors. Under the
MCIT/R&N final rule, this authority has
been removed as we may only remove
a breakthrough device from the MCIT
coverage pathway for limited reasons,
including if FDA issues a safety
communication, warning letter, or
removes the device from the market.
Further, under the current final rule, if
CMS is seeing a trend of higher risk
specifically in the Medicare population,
CMS’ authority with respect to coverage
for Medicare determinations is limited
without an FDA action, which would
not just take the Medicare population
experience into account. That is, the
FDA’s review of devices is for the
entirety of the intended patient
population rather than within the
narrower Medicare population.

Comment: Some stakeholders
continued to express concern that
reliance on breakthrough designation
ceded decision-making authority on
what is reasonable and necessary for
Medicare patients to an FDA decision
very early in the product lifecycle. A
number of physician commenters with
experience in clinical evidence noted a
number of compelling evidentiary
concerns, including their assertion that
the MCIT policy is flawed because of a
lack of evidence that breakthroughs
benefit Medicare beneficiaries. One
manufacturer suggested that pivotal
studies should have to demonstrate
patient benefit in the Medicare
population in order to obtain MCIT
coverage.

Response: The FDA criteria to
determine whether a device is
designated as a breakthrough is different
from the criteria and evidence CMS
reviews to determine appropriateness
for the Medicare population. The FDA
does not routinely require data on
Medicare patients. The relevant data is
key for Medicare national coverage
decision-making to ensure that
Medicare is paying for devices that are
beneficial to Medicare patients. While
the goal of the MCIT/R&N final rule was
to expedite coverage to speed access to
innovative treatments, the immediacy of
coverage must be balanced with
ensuring that the Medicare program is
covering appropriate devices for the
Medicare population. Without any data
or minimal clinical data to make this
determination, it is challenging to
ensure that breakthrough devices are
beneficial to the Medicare population.
We will further consider public
comments seeking modifications to
MCIT that might allow for expedited
coverage while seeking to ensure
devices are safe for Medicare patients

even when those breakthrough devices
do not have an evidence base that is
generalizable to Medicare beneficiaries.

Comment: Medical specialty societies
also sought modifications to the MCIT/
R&N final rule regarding evidence
development, specifically the addition
of RWE requirements and a clarification
of CMS’ CED authorities. Commenters
specifically recommended post market
studies, data collection, and
recommended CED as a potential
pathway to address uncertainty in
health outcomes. In lieu of MCIT,
commenters recommended using the
Parallel Review program for devices
with a broad evidence base and a CED
for devices with a developing evidence
base.

Response: We appreciate these
comments and refer to our earlier
responses addressing similar issues
regarding evidence development and
RWE-related comments. CED has been
utilized for many years to allow
beneficiary access while simultaneously
fostering evidence development. The
public comments suggest there is an
interest in additional guidance on CED.
Knowing where there are gaps in
clinical evidence for a device or type of
devices is a preliminary question asked
and researched by CMS and FDA. This
gap analysis with respect to the
Medicare reasonable and necessary
criteria is a precursor to CED parameters
for a given item or service. We are aware
that manufacturers are interested in
more input from CMS on what evidence
needs to be developed for coverage,
including a discussion of the gap
analysis. Based on the comments from
manufacturers that indicated they were
already developing or would develop
evidence following market
authorization, we believe there is also
interest in coordination with CMS to
create an evidence development plan
that is fit-for-purpose in line with
manufacturer coverage goals to ensure
that Medicare patients are protected.

Comment: Several health plans
participating in Medicare Advantage
(MA) and their advocacy associations
submitted comments that raised
concerns with the MCIT/R&N final rule.
Associations specifically indicated that
the final rule should be rescinded and
not implemented. In general, they
recommend post market data collection
and use of existing coverage pathways.
One health plan noted several concerns
for the MA plans if the MCIT/R&N final
rule is implemented specific to bids and
plan payment rates and related
downstream effects for beneficiaries
such as increased out of pocket costs,
fewer benefits, and perhaps even fewer
plan offerings.
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Response: There is not a substantive
discussion on how the MCIT pathway
would affect MA plans in the MCIT/
R&N final rule. Under current law, MA
plans are required to offer coverage of
reasonable and necessary items and
services covered under part A and part
B on terms at least as favorable as those
adopted by fee for service Medicare.
CMS did not fully consider the MA
effects in the MCIT/R&N final rule.
Specifically, the cost implications for
MA plans of blanket national coverage
and all of the associated costs to the
breakthrough device was not fully
explored. For example, if a
breakthrough device was implanted,
Medicare would pay not just for the
device, but also for the reasonable and
necessary procedures and related care
and services such as the surgery, and
related visits to prepare for surgery and
follow up. These non-device costs were
not considered in the regulatory impact
analysis (RIA).

Comment: Some commenters noted
that the MCIT/R&N final rule could
potentially lead to increased fraud,
waste and abuse. A commenter noted
that, under the final rule, the current
MCIT construct offering guaranteed
Medicare payment for 3 to 4 years with
broad-based coverage criteria and
minimal limitations for a massive
patient population is a strong scenario
for fraud.

Response: We believe the commenters
are suggesting that the expanded
coverage may encourage greater use of
these devices than they believe is
warranted. Because these
determinations would depend on
specific facts, CMS would follow its
normal process in the event there was
a concern of fraud or abuse.

Comment: Another stakeholder raised
concerns that the MCIT/R&N final rule
as currently constructed only considers
industry’s perspective and does not take
into account physician and patient
perspectives. They further noted that for
MCIT there is no established
mechanism in place for those
stakeholders to provide comments
regarding their concerns about using
these technologies on the Medicare
population. To that end, they claim that
the current MCIT/R&N final rule lacks
the transparency and accountability
found in the existing NCD and LCD
processes.

Response: We appreciate these
comments. We acknowledge that the
MCIT/R&N final rule as currently
designed does not provide the same
level of opportunities for public
participation as stakeholders have
become accustomed to with the
established NCD and LCD processes

where, for each item or service
considered for coverage, stakeholders
have an opportunity to comment.

Comment: Regarding operational
issues for MCIT, manufacturers
commented that the existing processes
in place for BCD, coding, and payment
should work for MCIT, and that early
coordination with CMS shortly after
breakthrough designation should allow
for time for these processes to play out.
Commenters, including several
manufacturers, recommended that CMS
establish provisional codes and
payment for breakthrough devices as
part of the MCIT pathway to ensure
availability of codes and payment at the
time of FDA approval. They also
recommended that CMS formalize an
operational framework with a
predictable timeline to conduct
evidence reviews, develop benefit
category determinations, codes, and
payment.

Response: We will take these
suggestions under consideration for
future rulemaking.

Comment: Commenters indicated that
the newly public information about the
volume increase in the Breakthrough
Device volume 2 was not a concern and
that it should not impede
implementation of the MCIT/R&N final
rule. Others stated that the RIA was
sufficient because not all devices
designated as breakthrough would
ultimately achieve market authorization
after the 4-year period. Still others
believed the RIA was insufficient
because they believe there would be
more breakthrough devices market
authorized than included in the
estimate. In light of the increase in
volume, a commenter suggested
considering mechanisms, such as
establishing user fees, to increase
resources through dedicated
appropriation or other mechanisms.

Response: We must take into
consideration the number of possible
devices that will be approved through
the MCIT pathway. Further, under the
MCIT/R&N final rule any breakthrough
device that receives FDA market-
authorization is potentially covered for
any Medicare patient without evidence
of its benefit generated in the Medicare
population. Beyond limits in the
indications for use for which FDA
approves or clears a device, CMS does
not have the authority under the
finalized MCIT policy to further define

2U.S. Department of Health and Human Services,
Food and Drug Administration, Reflections on a
Record Year for Novel Device Innovation Despite
COVID-19 Challenges (Feb. 16, 2021), available at
https://www.fda.gov/news-events/fda-voices/
reflections-record-year-novel-device-innovation-
despite-covid-19-challenges.

clinical parameters to narrow or expand
national coverage. In addition, all
related care and services associated with
the device are covered which could
include additional visits and
maintenance of the device. CMS did not
factor these costs in the RIA. This
analysis has an impact on ensuring
there are sufficient resources for the
program to run efficiently. As with any
program, sufficient resources are key to
efficient and timely operations.

Comment: Most manufacturers
commented that the patient protections
in place in the final rule, specifically the
reliance on FDA safety and efficacy
requirements to grant coverage to
breakthrough devices under MCIT, were
sufficient to prevent beneficiary harm.

Response: As finalized in the MCIT/
R&N final rule, devices could be used
on Medicare patients without any
evidence of the devices’ clinical utility
in the Medicare population. To remove
a device from Medicare coverage under
MCIT, FDA must issue a safety
communication, warning letter, or
remove the device from the market.
Under the MCIT/R&N final rule, if CMS
observes a trend of higher risk,
specifically in the Medicare population,
CMS authority to deny coverage is
limited. For example, if a CMS
contractor (for example, a Medicare
Administrative Contractor (MAC))
identifies a pattern or trend of
significant patient harm or death related
to an MCIT device, there is no
procedure to quickly remove coverage
for the device until and unless the FDA
acts. We believe that the public should
have an additional opportunity to
comment on this policy.

Comment: A commenter recommends
that MCIT coverage could be offered to
the class of the breakthrough device
including device iterations and follow-
on competitive devices. The commenter
suggested that CMS direct an evidence
review at the end of the 4 years of MCIT
coverage for a particular device
determine which coverage pathway
would be most appropriate to ensure the
most benefit to Medicare patients.

Response: Clinical evidence
development that includes Medicare
beneficiaries is central to ensuring that
Medicare patients are receiving optimal
clinical care and minimizing risk when
possible. While examining data on a
group of similar breakthrough devices
and identifying gaps in the evidence
base may be a greater effort initially
than the evidence review for one device,
it could result in efficiencies across
several components within CMS and
inform coverage in a more
comprehensive manner than MCIT,
which is one device at a time. We will
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seek additional public comments on this
topic when considering any proposed
changes.

Comment: Some stakeholders
supported defining “‘reasonable and
necessary” in regulation while others do
not believe a codified definition is
necessary. Commenters expressed
concerns about transparency of
commercial coverage polices and
believed the rule could unnecessarily
restrict coverage by relying on
commercial insurer policies designed
for a different population with different
incentives. Furthermore, the majority of
public comments from patient
advocates, policy “think tanks,” health
insurance advocates and manufacturers
did not support including commercial
insurer criteria in the definition. Most
public comments noted that CMS can
(and has) reviewed commercial policies
in recent years as part of a national
coverage analysis. Other commenters
suggested separating and reissuing
separate rules for the definition of
“reasonable and necessary’”’ and MCIT
because they were viewed as too
distinct.

Response: We will consider this
comment for future rulemaking.

C. Impracticability of Implementation
by May 15, 2021

As noted previously, many
commenters on the March 2021 IFC
supported delaying the MCIT/R&N final
rule. Based upon the public comments
expressing significant evidentiary
concerns, we do not believe that it is in
the best interest of Medicare
beneficiaries for the MCIT/R&N final
rule to become effective May 15, 2021.
Under the current rule, there no
requirement for evidence that MCIT
devices will specifically benefit the
Medicare target population.
Additionally, the final rule takes away
tools the CMS has to deny coverage
when it becomes apparent that a
particular device can be harmful to the
Medicare population. If the rule goes
into effect, and a device is later found
to be harmful to Medicare recipients is
approved under the MCIT pathway,
CMS would be limited in the actions it
can take to withdraw or modify
coverage to protect beneficiaries.

As was noted by some commenters,
early and unrestricted adoption of
devices may have consequences that
may not be easy to reverse. Commenters
referenced publications that highlight
the relationship between manufacturers
and physicians and claimed that the
potential for manufacturers to influence
physician behavior will persist if
coverage is guaranteed under MCIT.
Guaranteed coverage under MCIT may

further stimulate providers to adopt
these technologies and could potentially
lead to these technologies being
prematurely viewed as standard of care
which could adversely impact
beneficiaries if a product does not
ultimately receive Medicare coverage.
Additionally, providers may make
capital and capacity investments that
could pose challenges to withdrawing
coverage.

A common theme among some
commenters is that, under the MCIT/
R&N final rule as currently written, the
evidence used to support FDA clearance
or approval of a breakthrough device is
not generalizable to the Medicare
population since the Medicare
population is often not adequately
represented in clinical trials.
Commenters noted that existing
Medicare coverage paradigms rely on
careful consideration of the tradeoffs
between benefits and risks for the
Medicare population and adequate
evidence that demonstrates improved
health outcomes. Commenters
expressed concerns that devices covered
under MCIT would not achieve that
standard. Additionally, commenters
cited several published studies that
noted that approval of many
breakthrough devices relied upon
intermediate endpoints which do not
always translate into real world
improved health outcomes. Multiple
commenters also pointed out that a
major limitation of the MCIT pathway
under the MCIT/R&N final rule is that
manufacturers are not required or
incentivized to conduct clinical trials to
generate additional evidence, and
contended that it is unlikely that
manufacturers will voluntarily choose
to do so. Further, the shift of the burden
of evidence development entirely to
manufacturers undermines CMS’ ability
to support evidence development or
establish the coverage criteria (for
example, provider experience, location
of service, availability of supporting
services) that are central to delivery of
high-quality, evidence-based care for
devices with insufficient evidence of a
health benefit for Medicare patients. An
additional delay in the effective date
would allow time for CMS to address
the evidentiary concerns raised by
stakeholders and consider how to better
balance the needs of all stakeholders
and beneficiaries in particular.

Additionally, there is significant
uncertainty surrounding coding and
payment for new MCIT devices since
these issues were not addressed in the
MCIT/R&N final rule. If the MCIT/R&N
final rule goes into effect, we believe
there could be confusion and disruption
stemming from devices receiving MCIT

approval without a clear path for
appropriate coding and payment. The
delay will allow CMS time to ensure the
public has a clear understanding of the
pathways to coverage, coding, and
payment.

Further, the delay gives CMS time to
evaluate stakeholders’ recommendation
of whether the reasonable and necessary
definition should be a separate rule.
There were a number of stakeholder
comments supporting delaying defining
“reasonable and necessary” in
regulation. Commenters did not believe
a codified definition was necessary or
thought the rule could unnecessarily
restrict coverage by relying on
commercial insurer policies.
Furthermore, the majority of public
comments from patient advocates,
policy think tanks, health insurance
advocates and manufactures did not
support including commercial insurer
criteria in the definition. Most public
comments noted that CMS can (and has)
reviewed commercial policies in recent
years as part of a national coverage
analysis.

Future rulemaking will provide an
opportunity for us to fully consider the
significant objections to the rule, and
will provide another opportunity for the
public to present contrary facts and
arguments.

II. Provisions of the Final Rule

This final rule would further delay
the effective date of the MCIT/R&N final
rule until December 15, 2021, to provide
CMS an opportunity to address all of the
issues raised by stakeholders, especially
Medicare patient protections, evidence
criteria and lack of coordination
between coverage, coding and payment
as noted previously. During the delay,
we will determine appropriate next
steps that are in the best interest of all
Medicare stakeholders, and
beneficiaries in particular.

This final rule delays the effective
date of the January 2021 MCIT/R&N
final rule as specified in the DATES
section of this final rule.

III. Waiver of the 30-Day Delay in
Effective Date

The Administrative Procedure Act, 5
U.S.C. 553(d), and section
1871(e)(1)(B)(i) of the Act usually
require a 30-day delay in effective date
after issuance or publication of a rule,
subject to exceptions. The purpose of
the 30-day delay is to allow the public
to prepare to implement the new final
rule. We find good cause to waive the
30-day delay in the effective date
because the further extension will
maintain the status quo, so the public
does not need notice to adjust their
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0371; Project
Identifier MCAI-2021-00102-T]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus SAS Model A330-200, —200
Freighter, —300, —800, and —900 series
airplanes; and Model A340-200 and
—300 series airplanes. This proposed AD
was prompted by reports of incorrect
installation of the lower attachment
parts of the trimmable horizontal
stabilizer actuator (THSA). This
proposed AD would require doing a
detailed inspection of the THSA lower
attachment parts for discrepancies and
corrective action if necessary, and
would prohibit using earlier versions of
certain airplane maintenance manual
(AMM) tasks, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is proposed for incorporation
by reference. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by July 2, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
chttps://www.regulations.gov. Follow
the instructions for submitting
comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For material that will be incorporated
by reference (IBR) in this AD, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0371.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0371; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax: 206-231-3229; email
vladimir.ulyanov@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2021-0371; Project Identifier
MCAI-2021-00102-T” at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing

date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposed
AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Vladimir Ulyanov,
Aerospace Engineer, Large Aircraft
Section, International Validation
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax:
206-231-3229; email viadimir.ulyanov@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0033,
dated January 25, 2021 (EASA AD
2021-0033) (also referred to as the
Mandatory Continuing Airworthiness
Information, or the MCAI), to correct an
unsafe condition for all Airbus SAS
Model A330-200, —200 Freighter, —300,
—800, and —900 series airplanes; and
Model A340-200 and —300 series
airplanes. Model A330-743L airplanes
are not certificated by the FAA and are
not included on the U.S. type certificate
data sheet; this AD therefore does not
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include those airplanes in the
applicability.

This proposed AD was prompted by
reports of incorrect installation of the
lower attachment parts of the THSA.
The FAA is proposing this AD to
address incorrect installation of the
THSA lower attachment parts, which
could lead to the loss of THSA primary
load path and consequent activation of
THSA secondary load path (which is
designed to withstand full loads only for
a limited period of time), and possibly
result in reduced controllability of the
airplane. See the MCAI for additional
background information.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0033 describes
procedures for doing a detailed
inspection of the THSA lower
attachment parts for discrepancies (i.e.,
incorrect installation) and corrective
actions (which includes detailed
inspections of the horizontal stabilizer,
the assembly of the trim actuating arms,
the support fittings, and the upper and
lower attachment plates for any cracks,
dents and scratches, corrosion,
deterioration of the structure, and the
condition of the fasteners and bearings,
and repair; and re-installing or replacing
the THSA lower attachment parts) if
necessary. EASA AD 2021-0033 also
prohibits using earlier versions of
certain AMM tasks. This material is
reasonably available because the
interested parties have access to it

through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2021-0033 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance

with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2021-0033 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2021-0033
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to ‘““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2021-0033 that is required for
compliance with EASA AD 2021-0033
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0371 after the FAA final
rule is published.

Costs of Compliance

The FAA estimates that this proposed
AD affects 120 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 WOrk-hours X $85 Per NOUr = $170 ....ocuoiiiiiiieieeeie ettt be e $0 $170 $20,400

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
25 WOrk-hours X $85 PEr NOUP = $2,125 .......ccuiiiiiiieiiie ettt ettt sbe et e e be et e sbeessesbeessesseessenns $821,060 $823,185

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds

necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.


https://www.regulations.gov

Federal Register/Vol. 86, No. 94/Tuesday, May 18, 2021/Proposed Rules

26857

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Airbus SAS: Docket No. FAA-2021-0371;
Project Identifier MCAI-2021-00102-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by July 2, 2021.

(b) Affected Airworthiness Directives (ADs)
None.

(c) Applicability

This AD applies to all Airbus SAS
airplanes specified in paragraphs (c)(1)
through (7) of this AD, certificated in any
category.

(1) Model A330-201, —202, —203, —223, and
—243 airplanes.

(2) Model A330-223F and —243F airplanes.

(3) Model A330-301, -302, —-303, —=321,
—322,-323,-341, 342, and —343 airplanes.

(4) Model A330-841 airplanes.

(5) Model A330-941 airplanes.

(6) Model A340-211, —212, and —213
airplanes.

(7) Model A340-311, -312, and —313
airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of
incorrect installation of the lower attachment
parts of the trimmable horizontal stabilizer
actuator (THSA). The FAA is issuing this AD
to address incorrect installation of the THSA
lower attachment parts, which could lead to
the loss of THSA primary load path and
consequent activation of THSA secondary
load path (which is designed to withstand
full loads only for a limited period of time),
and possibly result in reduced controllability
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2021-0033, dated
January 25, 2021 (EASA AD 2021-0033).

(h) Exceptions to EASA AD 2021-0033

(1) Where EASA AD 2021-0033 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2021-0033 does not apply to this AD.

(3) Where any service information in EASA
AD 2021-0033 specifies to contact Airbus in
case of findings, this AD requires doing a
repair using a method approved by the
Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j)(2) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or

EASA; or Airbus SAS’s EASA DOA. If
approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (i)(2) of this AD, if
any service information referenced in EASA
AD 2021-0033 that contains paragraphs that
are labeled as RC, the instructions in RC
paragraphs, including subparagraphs under
an RC paragraph, must be done to comply
with this AD; any paragraphs, including
subparagraphs under those paragraphs, that
are not identified as RC are recommended.
The instructions in paragraphs, including
subparagraphs under those paragraphs, not
identified as RC may be deviated from using
accepted methods in accordance with the
operator’s maintenance or inspection
program without obtaining approval of an
AMOC, provided the instructions identified
as RC can be done and the airplane can be
put back in an airworthy condition. Any
substitutions or changes to instructions
identified as RC require approval of an
AMOC.

(j) Related Information

(1) For information about EASA AD 2021—
0033, contact EASA, Konrad-Adenauer-Ufer
3, 50668 Cologne, Germany; telephone +49
221 8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu. You may view this
material at the FAA, Airworthiness Products
Section, Operational Safety Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0371.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax: 206-231-3229; email
vladimir.ulyanov@faa.gov.

Issued on May 12, 2021.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-10377 Filed 5-17-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0369; Project
Identifier 2019-SW-033-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.


mailto:9-AVS-AIR-730-AMOC@faa.gov
mailto:9-AVS-AIR-730-AMOC@faa.gov
https://www.regulations.gov
https://ad.easa.europa.eu
mailto:vladimir.ulyanov@faa.gov
mailto:ADs@easa.europa.eu
http://www.easa.europa.eu

26858

Federal Register/Vol. 86, No. 94/Tuesday, May 18, 2021/Proposed Rules

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus Helicopters Model
AS350B, AS350BA, AS350B1,
AS350B2, AS350B3, AS350D, AS355E,
AS355F, AS355F1, AS355F2, AS355N,
and AS355NP helicopters. This
proposed AD was prompted by a report
of reduced yaw control, during an
approach for landing, that resulted from
rupture of the tail rotor gearbox (TGB)
actuating rod and uncoupling of the
steel sleeve from inside the external
aluminum tube. This proposed AD
would require dye penetrant inspecting
certain TGB actuating rods for a crack,
and depending on the inspection
results, replacing the TGB actuating rod,
as specified in a European Union
Aviation Safety Agency (EASA) AD,
which is proposed for incorporation by
reference (IBR). This proposed AD
would also require marking each TGB
actuating rod, reporting information,
and, for certain helicopters, ensuring the
correct interface between certain TGB
actuating rods and bearings. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by July 2, 2021.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material that is proposed for IBR
in this AD, contact the EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
material on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177. For information
on the availability of this material at the
FAA, call 817-222-5110. It is also
available in the AD docket on the
internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0369.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0369; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Program Manager,
Large Aircraft Section, International
Validation Branch, Compliance &
Airworthiness Division, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax (206) 231-3218; email
kathleen.arrigotti@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2021-0369; Project Identifier
2019-SW-033—-AD" at the beginning of
your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposal.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI

as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Kathleen Arrigotti,
Program Manager, Large Aircraft
Section, International Validation
Branch, Compliance & Airworthiness
Division, FAA, 2200 South 216th St.,
Des Moines, WA 98198; telephone and
fax (206) 231-3218; email
kathleen.arrigotti@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0060, dated March 20, 2019
(EASA AD 2019-0060) (also referred to
as the Mandatory Continuing
Airworthiness Information, or the
MCALI), to correct an unsafe condition
for all Airbus Helicopters Model AS 350
B, AS 350 BA, AS 350 BB, AS 350 B1,
AS 350 B2, AS 350 B3, AS 350 D, AS
355 E, AS 355 F, AS 355 F1, AS 355 F2,
AS 355 N and AS 355 NP helicopters.
Model AS 350 BB helicopters are not
certificated by the FAA and are not
included on the U.S. type certificate
data sheet; this proposed AD therefore
does not include those helicopters in
the applicability. Although EASA AD
2019-0060 applies to all helicopters
identified in EASA AD 2019-0060, this
proposed AD applies to helicopters with
an affected part installed instead.

This proposed AD was prompted by
a report of reduced yaw control, during
an approach for landing of an AS 350
helicopter, that resulted from rupture of
the TGB actuating rod and uncoupling
of the steel sleeve from inside the
external aluminum tube. Model
AS355E, AS355F, AS355F1, AS355F2,
AS355N, and AS355NP helicopters are
affected due to design similarity of
installed TGB actuating rods. The FAA
is proposing this AD to address failure
of a TGB actuating rod, which could
result in loss of yaw control of the
helicopter. See the MCALI for additional
background information.

Related Service Information Under 1
CFR Part 51

EASA AD 2019-0060 describes
procedures for dye penetrant inspecting
certain TGB actuating rods for a crack,
and depending on the inspection
results, replacing the TGB actuating rod.
EASA AD 2019-0060 also describes
procedures for marking each TGB
actuating rod, reporting information,
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and for certain helicopters, ensuring the
correct interface between certain TGB
actuating rods and bearings.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

These products have been approved
by the aviation authority of another
country, and are approved for operation
in the United States. Pursuant to the
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
after evaluating all the relevant
information and determining the unsafe
condition described previously is likely
to exist or develop in other products of
these same type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2019-0060, described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process

to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2019-0060 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2019-0060
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to ““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2019-0060 that is required for
compliance with EASA AD 2019-0060
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0369 after the FAA final
rule is published.

Differences Between This Proposed AD
and the MCAI

EASA AD 2019-0060 specifies
“AS350 SB [service bulletin] No. 67.10
Revision 1”” and “AS355 SB No. 67.09
Revision 2”” as Airbus Helicopters (AH)

service bulletins; however this proposed
AD identifies those service bulletins as
Aerospatiale service bulletins.

EASA AD 2019-0060 specifies the
date for “AS355 SB No. 67.09 Revision
2,” as “March 28, 1989;” however, this
proposed AD identifies the date as
“October 1989.”

Part Marking Clarification

Where paragraph (2) of EASA AD
2019-0060 specifies “mark each
affected part (all rods, regardless of the
status with respect to the dye penetrant
inspection),” this proposed AD would
require marking TGB actuating rods
identified in paragraphs (c)(1) through
(9) of this proposed AD regardless of
their manufacturing date. The
manufacturing dates in Table 1 of EASA
AD 2019-0060 are used only to indicate
the parts on which the dye penetrant
inspection specified in paragraph (1) of
EASA AD 2019-0060 is done; the
manufacturing dates do not impact the
parts on which the marking specified in
paragraph (2) of EASA AD 2019-006
must be done.

Interim Action

The FAA considers this proposed AD
interim action. If final action is later
identified, the FAA might consider
further rulemaking then.

Costs of Compliance

The FAA estimates that this proposed
AD affects 950 helicopters of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS *

Cost per Cost on U.S.
Labor cost Parts cost product operators
6 WOrk-hours x $85 per NOUr = $510 ..cuiiuieiiiieeeeeeree et e e ees $0 $510 $484,500

*Table does not include estimated costs for reporting.

The FAA estimates that it would take
about 1 hour per product to comply
with the proposed reporting
requirement in this proposed AD. The
average labor rate is $85 per hour. Based

on these figures, the FAA estimates the
cost of reporting the inspection results
on U.S. operators to be $80,750, or $85
per product.

The FAA estimates the following
costs to do any necessary on-condition

actions that would be required based on
the results of any required actions. The
FAA has no way of determining the
number of helicopters that might need
these on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Labor cost Parts cost Cost %ift prod-
Up to 16 work-hours X $85 per hour = $1,360 .......cccuririririeiieieiese ettt se et r b e neneee $2,590 | Up to $3,950.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to

respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the

requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
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OMB control number. The control
number for the collection of information
required by this proposed AD is 2120—
0056. The paperwork cost associated
with this proposed AD has been
detailed in the Costs of Compliance
section of this document and includes
time for reviewing instructions, as well
as completing and reviewing the
collection of information. Therefore, all
reporting associated with this proposed
AD is mandatory. Comments concerning
the accuracy of this burden and
suggestions for reducing the burden
should be directed to Information
Collection Clearance Officer, Federal
Aviation Administration, 10101
Hillwood Parkway, Fort Worth, TX
76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Airbus Helicopters: Docket No. FAA-2021—
0369; Project Identifier 2019-SW-033—
AD.

(a) Comments Due Date

The FAA must receive comments by July
2,2021.

(b) Affected Airworthiness Directives (ADs)

None.
(c) Applicability

This AD applies to Airbus Helicopters
Model AS350B, AS350BA, AS350B1,
AS350B2, AS350B3, AS350D, AS355E,
AS355F, AS355F1, AS355F2, AS355N, and
AS355NP helicopters, certificated in any
category, with a tail rotor gearbox (TGB)
actuating rod identified in paragraphs (c)(1)
through (9) of this AD installed.

(1) Part number (P/N) 350A27191000;

(2) P/N 350A27191001;

(3) P/N 350A27191002;

(4) P/N 350A27191003;

(5) P/N 350A27191004;

(6) P/N 350A2719100401;

(7) P/N 350A2719100402;

(8) P/N 350A27192000; or

(9) A TGB actuating rod with an unknown
part number and serial number.

(d) Subject

Joint Aircraft System Component (JASC)
Code: 6720, Tail Rotor Control System.

(e) Reason

This AD was prompted by a report of
reduced yaw control, during an approach for
landing, that resulted from rupture of the
TGB actuating rod and uncoupling of the
steel sleeve from inside the external
aluminum tube. The FAA is issuing this AD
to address failure of a TGB actuating rod,
which could result in loss of yaw control of
the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2019-0060, dated
March 20, 2019 (EASA AD 2019-0060).

(h) Exceptions to EASA AD 2019-0060

(1) Where EASA AD 2019-0060 refers to
January 3, 2019 (the effective date of EASA
AD 2018-0287, dated December 20, 2018), or
its effective date, this AD requires using the
effective date of this AD.

(2) Where EASA AD 2019-0060 refers to
flight hours (FH), this AD requires using
hours time-in-service.

(3) Where paragraph (2) of EASA AD 2019-
0060 specifies to mark TGB actuating rods,
replace the language in paragraph (2) of
EASA AD 2019-0060 that states “the
instructions of section 3 of the applicable
ASB [alert service bulletin],” with the
applicable language specified in paragraphs
(h)(3)(i) and (ii) of this AD.

(i) For P/N 350A2719100402 and parts not
included in table 1 of EASA AD 2019-0060:
“the instructions for ‘If only paragraph
3.B.2.a. was complied with’ of paragraph 3.C.
of the Accomplishment Instructions of the
applicable ASB.”

(ii) For parts included in table 1 of EASA
AD 2019-0060: “‘the instructions for ‘If
paragraph 3.B.2.b. or paragraph 3.B.5. was
complied with’ of paragraph 3.C. of the
Accomplishment Instructions of the
applicable ASB.”

(4) Where paragraph (2) of EASA AD 2019—
0060 specifies “mark each affected part (all
rods, regardless of the status with respect to
the dye penetrant inspection), and each TGB
rod having P/N 350A2719100402,” for this
AD, mark the parts identified in paragraphs
(c)(1) through (9) of this AD.”

(5) Where EASA AD 2019-0060 specifies
“AH [Airbus Helicopters] AS350 SB [service
bulletin] No. 67.10 Revision 1’ and “AH
AS355 SB No. 67.09 Revision 2,” replace the
text “AH” with “Aerospatiale.”

(6) Where the “Ref. Publications’ section
of EASA AD 2019-0060 specifies the date for
“AS355 SB No. 67.09 Revision 2,” replace
the text “28 March 1989 with “October
1989.”

(7) Although service information
referenced in EASA AD 2019-0060 specifies
to keep parts, this AD does not include that
requirement.

(8) Paragraph (7) of EASA AD 2019-0060
specifies to report inspection results to
Airbus Helicopters within a certain
compliance time. For this AD, report
inspection results at the applicable time
specified in paragraph (h)(8)(i) or (ii) of this
AD.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(9) For the purposes of this AD, “CW,”
which is stated in Table 1 of EASA AD 2019-
0060, is defined as calendar week.

(10) The “Remarks” section of EASA AD
2019-0060 does not apply to this AD.
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(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to: Manager, International
Validation Branch, FAA, 10101 Hillwood
Pkwy., Fort Worth, TX 76177; telephone
(817) 222-5110. Information may be emailed
to: 9-AVS-AIR-730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For EASA AD 2019-0060, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Office of the Regional
Counsel, Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX 76177.
For information on the availability of this
material at the FAA, call 817-222-5110. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0369.

(2) For more information about this AD,
contact Kathleen Arrigotti, Program Manager,
Large Aircraft Section, International
Validation Branch, Compliance &
Airworthiness Division, FAA, 2200 South
216th St., Des Moines, WA 98198; telephone
and fax (206) 231-3218; email
kathleen.arrigotti@faa.gov.

Issued on May 11, 2021.
Ross Landes,
Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.
[FR Doc. 2021-10353 Filed 5-17-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-0328; Airspace
Docket No. 21-ASO-5]

RIN 2120-AA66

Proposed Amendment of Class D and
Class E Airspace; Savannah, GA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class D airspace by removing
unnecessary verbiage from the
description, and Class E surface airspace
in Savannah, GA, by updating the
dividing line between Savannah/Hilton
Head International Airport and Hunter
Army Airfield. Controlled airspace is
necessary for the safety and
management of instrument flight rules
(IFR) operations in the area.

DATES: Comments must be received on
or before July 2, 2021.

ADDRESSES: Send comments on this
proposal to: The U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001;
Telephone: (800) 647-5527, or (202)
366—9826. You must identify the Docket
No. FAA-2021-0328; Airspace Docket
No. 21-ASO-5, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11E, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC, 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of

airspace. This regulation is within the
scope of that authority as it would
amend Class D and E airspace in
Savannah, GA.

Comments Invited

Interested persons are invited to
comment on this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (Docket No. FAA—
2021-0328 and Airspace Docket No. 21—
ASO-5) and be submitted in triplicate to
DOT Docket Operations (see ADDRESSES
section for the address and phone
number). You may also submit
comments through the internet at
https://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2020-0328 Airspace
Docket No. 21-ASO-5.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this document may be
changed in light of the comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:9-AVS-AIR-730-AMOC@faa.gov
https://ad.easa.europa.eu
https://ad.easa.europa.eu
mailto:kathleen.arrigotti@faa.gov
http://www.regulations.gov
mailto:fedreg.legal@nara.gov
mailto:ADs@easa.europa.eu
http://www.easa.europa.eu

26862

Federal Register/Vol. 86, No. 94/Tuesday, May 18, 2021/Proposed Rules

except federal holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except federal holidays
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, GA
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11E, Airspace
Designations and Reporting Points,
dated July 21, 2020, and effective
September 15, 2020. FAA Order
7400.11E is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA proposes an amendment to
14 CFR part 71 to amend Class D
airspace by removing (previously called
Airport/Facility Directory) from the
description, as it is unnecessary, and
Class E surface airspace in Savannah,
GA by updating the dividing line
separating the airspace between
Savannah/Hilton Head International
Airport and Hunter AAF.

Class D and E airspace designations
are published in Paragraphs 5000, and
6002, respectively, of FAA Order
7400.11E, dated July 21, 2020, and
effective September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will

not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASO GAD Savannah, GA [Amended]

Hunter AAF, GA

(Lat. 32°00’36” N, long. 81°08"46” W)
Savannah/Hilton Head International Airport

(Lat. 32°07°39” N, long. 81°1208” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.5-mile radius of Hunter AAF;
excluding that portion of the overlying
Savannah, GA, Class C airspace area and that
airspace north of lat. 32°02’30” N. This Class
D airspace is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6002 Class E Surface Airspace.

* * * * *

ASO GA E2 Savannah, GA [Amended]

Savannah/Hilton Head International Airport,
GA
(Lat. 32°07°39” N, long. 81°1208” W)
Hunter AAF
(Lat. 32°00"36” N, long. 81°08"46” W)
That airspace extending upward from the
surface within a 5-mile radius of Savannah/

Hilton Head International Airport and within
a 4.5-mile radius of Hunter AAF, excluding
that airspace north of lat. 32°02’30” N. This
Class E airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Chart Supplement.

Issued in College Park, Georgia, on May 11,
2021.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2021-10368 Filed 5-17-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 2and 7
[Docket No. PTO-T-2021-0008]
RIN 0651-AD55

Changes To Implement Provisions of
the Trademark Modernization Act of
2020

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Patent and
Trademark Office (USPTO or Office)
proposes to amend the rules of practice
in trademark cases to implement
provisions of the Trademark
Modernization Act of 2020. The
proposed rule establishes ex parte
expungement and reexamination
proceedings for cancellation of a
registration when the required use in
commerce of the registered mark has not
been made; provides for a new nonuse
ground for cancellation before the
Trademark Trial and Appeal Board;
establishes flexible Office action
response periods; and amends the
existing letter-of-protest rule to indicate
that letter-of-protest determinations are
final and non-reviewable. The USPTO
also proposes to set fees for petitions
requesting institution of ex parte
expungement and reexamination
proceedings, and for requests to extend
Office action response deadlines.
Amendments are also proposed for the
rules concerning the suspension of
USPTO proceedings and the rules
governing attorney recognition in
trademark matters. Finally, a new rule is
proposed to address procedures
regarding court orders cancelling or
affecting registrations.

DATES: Written comments must be
received on or before July 19, 2021.
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ADDRESSES: For reasons of government
efficiency, comments must be submitted
through the Federal eRulemaking Portal
at www.regulations.gov. To submit
comments via the portal, one should
enter docket number PTO-T-2021-0008
on the homepage and click “search.”
The site will provide search results
listing all documents associated with
this docket. Commenters can find a
reference to this notice and click on the
“Comment Now!” icon, complete the
required fields, and enter or attach their
comments. Attachments to electronic
comments will be accepted in Adobe®
portable document format or Microsoft
Word® format. Because comments will
be made available for public inspection,
information that the submitter does not
desire to make public, such as an
address or phone number, should not be
included in the comments.

Visit the Federal eRulemaking Portal
for additional instructions on providing
comments via the portal. If electronic
submission of or access to comments is
not feasible due to a lack of access to a
computer and/or the internet, please
contact the USPTO using the contact
information below for special
instructions.

FOR FURTHER INFORMATION CONTACT:
Robert Lavache, Office of the Deputy
Commissioner for Trademark
Examination Policy, at 571-272-5881,
or by email at TMPolicy@uspto.gov.
SUPPLEMENTARY INFORMATION:

The Trademark Modernization Act of
2020 (TMA) was enacted on December
27, 2020. See Public Law 116—260, Div.
Q, Tit. II, Subtit. B, §§221-228 (Dec. 27,
2020). The TMA amends the Trademark
Act of 1946 (the Act) to establish new
ex parte expungement and
reexamination proceedings to cancel,
either in whole or in part, registered
marks for which the required use in
commerce was not made. Id. at § 225(a),
(c). Furthermore, the TMA amends § 14
of the Act to allow a party to allege that
a mark has never been used in
commerce as a basis for cancellation
before the Trademark Trial and Appeal
Board (TTAB). Id. at § 225(b). The TMA
also authorizes the USPTO to
promulgate regulations to set flexible
Office action response periods between
60 days and 6 months, with an option
for applicants to extend the deadline up
to a maximum of 6 months from the
Office action issue date. Id. at § 224. In
addition, the TMA includes statutory
authority for the USPTQO’s letter-of-
protest procedures, which allow third
parties to submit evidence to the
USPTO relevant to a trademark’s
registrability during the initial
examination of the trademark

application, and provides that the
decision whether to include such
evidence in the application record is
final and non-reviewable. Id. at § 223.
The TMA requires the USPTO to
promulgate regulations to implement
the provisions relating to the new ex
parte expungement and reexamination
proceedings, and the letter-of-protest
procedures, within one year of the
TMA'’s enactment. Id. at §§223(b),
225(1).

Accordingly, the USPTO proposes to
revise the rules in 37 CFR parts 2 and
7 to implement the TMA’s provisions
and set fees for the new ex parte
expungement and reexamination
proceedings and for response deadline
extensions. The proposed rule is also
intended to clarify that the new ex parte
expungement and reexamination
proceedings are subject to suspension in
appropriate cases and to ensure that the
rules reflect existing practice regarding
suspension of proceedings before the
USPTO and the TTAB. The USPTO also
proposes to amend the rules regarding
attorney recognition and
correspondence to allow attorney
recognition to continue until it is
revoked or the attorney withdraws. This
change is proposed to align the rules
with current USPTO practice and
facilitate implementation of a role-based
access control system intended to
improve USPTO database security and
integrity. Finally, the USPTO proposes
to add a new rule formalizing the
USPTO'’s longstanding procedures
concerning action on court orders
cancelling or affecting a registration
under section 37 of the Act, 15 U.S.C.
1119.

I. Ex Parte Expungement and
Reexamination Proceedings

As the House Report for the TMA
explained, “[tlrademarks are at the
foundation of a successful commercial
marketplace. Trademarks allow
companies to identify their goods and
services, and they ensure that
consumers know whose product they
are buying. . . . By guarding against
deception in the marketplace,
trademarks also serve an important
consumer protection role.” H. Rep. No.
116-645, at 8—9 (2020) (citation
omitted).

In order to have a well-functioning
trademark system, the trademark
register should accurately reflect
trademarks that are currently in use. Id.
at 9. When the register includes marks
that are not currently in use, it is more
difficult for legitimate businesses to
clear and register their own marks. Id.
It has become apparent in recent years
that registrations are being obtained and

maintained for marks that are not
properly in use in commerce. Id. at 9—
10. Moreover, this “cluttering” has real-
world consequences when the
availability of marks is depleted. Id. at
9.

The House Report also noted that ““[a]
recent rise in fraudulent trademark
applications has put further strain on
the accuracy of the Federal
Register. . . . Although trademark
applications go through an examination
process, some of these forms of fraud are
difficult to detect in individual
applications (even if patterns of fraud
can be seen across multiple
applications), leading to illegitimate
registrations. Although the USPTO can
try to develop better systems to detect
fraud during the examination process,
its authority to reconsider applications
after registration is currently limited.”
Id. at 10—11 (citation omitted).

To address these problems, the TMA
created two new ex parte processes that
will allow a third party, or the Director,
to challenge whether a registrant made
use of its registered trademark in
commerce. If the registered mark was
not properly used, the Office will be
able to cancel the registration. Id. at 11.
The TMA also provided for
improvements to make the trademark
examination process more efficient and
more effective at clearing applications
that may block later-filed applications
from proceeding to registration. Id.

The two new ex parte proceedings
created by the TMA—one for
expungement and one for
reexamination—are intended to help
ensure the accuracy of the trademark
register by providing a new mechanism
for removing a registered mark from the
trademark register, or cancelling the
registration as to certain goods and/or
services, when the registrant has not
used the mark in commerce as of the
relevant date as required by the Act. In
an expungement proceeding, the
USPTO must determine whether the
evidence of record supports a finding
that the registered mark has never been
used in commerce on or in connection
with some or all of the goods and/or
services recited in the registration. In a
reexamination proceeding, the USPTO
must determine whether the evidence of
record supports a finding that the mark
registered under section 1 of the Act
was not in use in commerce on or in
connection with some or all of the goods
and/or services as of the filing date of
the application or amendment to allege
use, or before the deadline for filing a
statement of use, as applicable. If the
USPTO finds that the required use was
not made for the goods or services at
issue in the proceeding, and that
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determination is not overturned on
review, the registration will be
cancelled in whole or in part, as
appropriate.

These new proceedings are intended
to provide a faster, more efficient, and
less expensive alternative to a contested
inter partes cancellation proceeding
before the TTAB. While the authority
for the expungement and reexamination
proceedings is set forth in separate
subsections of the Act, the procedures
for instituting the proceedings, the
nature of the evidence required, and the
process for evaluating evidence and
corresponding with the registrant will
be essentially the same. Thus, for
administrative efficiency, proceedings
involving the same registration may be
consolidated by the USPTO for review.

To implement these new proceedings
and related procedures, as required by
the TMA, the USPTO proposes the
following new rules:

e Section 2.91, setting forth the
requirements for a petition requesting
the institution of expungement or
reexamination proceedings;

e Section 2.92, regarding the
institution of expungement and
reexamination proceedings;

e Sections 2.93 through 2.94, setting
forth the procedures for expungement
and reexamination proceedings; and

e Section 2.143, addressing appeals to
the TTAB in connection with these new
proceedings.

In addition, conforming amendments
are proposed for the following existing
rules:

e Section 2.11, which requires U.S.
counsel for foreign-domiciled
petitioners and registrants;

¢ Section 2.23, which addresses the
duty to monitor the status of a
registration;

e Section 2.142, which addresses the
time and manner of ex parte appeals;

¢ Section 2.145, which addresses
appeals to the U.S. Court of Appeals for
the Federal Circuit;

e Section 2.146, which addresses
petitions to the Director; and

¢ Section 2.193, which addresses
signature requirements.

A. Timing for Requests for Proceedings

The TMA specifies the time periods
during which a petitioner can request
institution of expungement and
reexamination proceedings, and during
which the Director may institute such
proceedings based on a petition or on
the Director’s own initiative.
Accordingly, under proposed
§2.91(b)(1), a petitioner may request,
and the Director may institute, an ex
parte expungement proceeding between
3 and 10 years following the date of

registration. However, the TMA
provides that, until December 27, 2023
(3 years from the TMA’s enactment
date), a petitioner may request, and the
Director may institute, an expungement
proceeding for a registration that is at
least 3 years old, regardless of the 10-
year limit. Under proposed § 2.91(b)(2),
a petitioner may request, and the
Director may institute, a reexamination
proceeding during the first five years
following the date of registration.

The TMA gives discretion to the
Director to establish by rule a limit on
the number of petitions for
expungement or reexamination that can
be filed against a registration. However,
it is envisioned that the USPTO will not
initially propose such a limitation to
foster clearing of the register of unused
marks and also to determine whether
existing safeguards in the statute and
the proposed regulations suffice to
protect registrants from potential misuse
of the proceedings. These safeguards
include the fact that the registrant does
not participate until after the Director
institutes a proceeding based on a prima
facie case of nonuse of the mark, and the
registrant cannot be subject to another
proceeding for the same goods and/or
services for which use of the mark was
established in a prior proceeding. If the
existing safeguards in the statute and
the proposed regulations do not suffice
to protect registrants from misuse of the
proceedings, the USPTO may establish
a limit on the number of petitions for
expungement or reexamination that can
be filed against a registration. The
USPTO seeks comment on this
approach.

B. Petition Requirements

Under the TMA, and proposed § 2.91,
any person may file a petition with the
USPTO requesting institution of an
expungement or reexamination
proceeding. Although the USPTO does
not anticipate requiring real-party-in-
interest information from the petitioner,
the USPTO is seeking comments on
whether and when the Director should
require a petitioner to identify the name
of the real party in interest on whose
behalf the petition is filed.

Reexamination and expungement
petitions are intended to allow third
parties to bring unused registered marks
to the attention of the USPTO. To the
extent a registrant believes its own mark
was not used in commerce, or is no
longer used in commerce, on or in
connection with some or all of the goods
and/or services listed in the registration,
the registrant should utilize the existing
mechanisms for voluntarily amending
the registration to delete the goods and/
or services or surrendering the

registration in its entirety, pursuant to
section 7 of the Act, 15 U.S.C. 1057. To
incentivize registrants to keep their
registrations accurate and up to date as
to the goods and/or services on which
the mark is actually used in commerce,
the USPTO established a $0 fee for
voluntary deletions of goods and/or
services made outside of a maintenance
examination as of January 2, 2021, in
the Trademark Fee Adjustment rule (85
FR 73197, November 17, 2020).

A petition for expungement must
allege that the relevant registered
trademark has never been used in
commerce on or in connection with
some or all of the goods and/or services
listed in the registration.

A petition for reexamination must
allege that the trademark was not in use
in commerce on or in connection with
some or all of the goods and/or services
listed in the registration on or before the
relevant date, which, for any particular
goods and/or services, is determined as
follows:

¢ In a use-based application for
registration of a mark with an initial
filing basis of section 1(a) of the Act for
the goods and/or services listed in the
petition, and not amended at any point
to be filed pursuant to section 1(b) of the
Act, 15 U.S.C. 1051(b), the relevant date
is the filing date of the application; or

¢ In an intent to use application for
registration of a mark with an initial
filing basis or amended basis of section
1(b) of the Act for the goods and/or
services listed in the petition, the
relevant date is the later of the filing
date of an amendment to allege use
identifying the goods and/or services
listed in the petition, pursuant to
section 1(c) of the Act, or the expiration
of the deadline for filing a statement of
use for the goods and/or services listed
in the petition, pursuant to section 1(d),
including all approved extensions
thereof.

Under proposed § 2.91(c), the Director
will consider only complete petitions
for expungement or reexamination. To
be considered complete, the petition
must be made in writing and filed
through the USPTO’s Trademark
Electronic Application System (TEAS),
and must include:

(1) The fee required under proposed
§2.6(a)(26);

(2) The U.S. trademark registration
number corresponding to the
registration that is the subject of the
petition;

(3) The basis for the petition under
proposed § 2.91(a);

(4) The name, domicile address, and
email address of the petitioner;

(5) If the domicile of the petitioner is
not located within the United States or
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its territories, a designation of an
attorney, as defined in § 11.1, who is
qualified to practice under § 11.14;

(6) If the petitioner is, or must be,
represented by an attorney, as defined
in §11.1, who is qualified to practice
under § 11.14, the attorney’s name,
postal address, email address, and bar
information under § 2.17(b)(3);

(7) Identification of each good and/or
service recited in the registration for
which the petitioner requests that the
proceeding be instituted on the basis
identified in the petition;

(8) A verified statement that sets forth
in numbered paragraphs:

(i) The elements of the reasonable
investigation of nonuse the petitioner
conducted, and, for each source of
information relied upon, a description
of how and when the searches were
conducted and what the searches
disclosed;

(ii) A concise factual statement of the
relevant basis for the petition, including
any additional facts that support the
allegation of nonuse of the mark in
commerce on or in connection with the
relevant goods and services; and

(9) A clear and legible copy of all
documentary evidence supporting a
prima facie case of nonuse of the mark
in commerce and an itemized index of
such evidence.

If a petition does not satisfy the
requirements for a complete petition,
the USPTO plans to issue a letter
providing the petitioner 30 days to
perfect the petition by complying with
the outstanding requirements, if
otherwise appropriate.

C. Petition Fee

Proposed § 2.6(a)(26) sets a fee of
$600, per class, for a petition for
expungement or reexamination. In
setting this fee, the USPTO intends to
strike a balance between recovering the
costs associated with conducting these
proceedings (including Director-
initiated proceedings) and providing a
less expensive alternative to a contested
inter partes cancellation proceeding
before the TTAB.

D. Reasonable Investigation
Requirement

Under proposed § 2.91(c), a petition
requesting institution of an
expungement or reexamination
proceeding must include a verified
statement that sets forth the elements of
the reasonable investigation the
petitioner conducted to determine that
the mark was never used in commerce
(for expungement petitions) or not in
use in commerce as of the relevant date
(for reexamination petitions) on or in

connection with the goods and/or
services identified in the petition.

A reasonable investigation is an
appropriately comprehensive search
likely to reveal use of the mark in
commerce on or in connection with the
relevant goods and/or services, if such
use was, in fact, made. Thus, what
constitutes a reasonable investigation is
a case-by-case determination, but any
investigation should focus on the mark
disclosed in the registration and the
identified goods and/or services,
keeping in mind their scope and
applicable trade channels.

The elements of a petitioner’s
investigation should demonstrate that a
search for use in relevant channels of
trade and advertising for the identified
goods and/or services did not reveal any
relevant use. In addition, the
petitioner’s statement regarding the
elements of the reasonable investigation
should specifically describe the sources
searched, how and when the searches
were conducted, and what information
and evidence, if any, the searches
produced.

Sources of information and evidence
should include reasonably accessible
sources that can be publicly disclosed,
because petitions requesting institution
of expungement and reexamination
proceedings will be entered in the
registration record and thus publicly
viewable through the USPTO’s
Trademark Status & Document Retrieval
(TSDR) database. The number and
nature of the sources a petitioner must
check in order for its investigation to be
considered reasonable, and the
corresponding evidence that would
support a prima facie case, will vary
depending on the goods and/or services
involved, their normal trade channels,
and whether the petition is for
expungement or reexamination. Because
nonuse for purposes of expungement
and reexamination is necessarily
determined in reference to a time period
that includes past activities (not just
current activities), a petitioner’s
investigation normally would include
research into past usage of the mark for
the goods and/or services at issue in the
petition and thus may include archival
evidence.

As a general matter, a single search
using an internet search engine likely
would not be considered a reasonable
investigation. See H. Rep. No. 116-645,
at 15 (2020). On the other hand, a
reasonable investigation does not
require a showing that all of the
potentially available sources of evidence
were searched. Generally, an
investigation that produces reliable and
credible evidence of nonuse at the
relevant time should be sufficient.

As set forth in proposed § 2.91(d)(2),
appropriate sources of evidence and
information for a reasonable
investigation may include, but are not
limited to:

¢ State and Federal trademark
records;

e internet websites and other media
likely to or believed to be owned or
controlled by the registrant;

e internet websites, other online
media, and publications where the
relevant goods and/or services likely
would be advertised or offered for sale;

e Print sources and web pages likely
to contain reviews or discussion of the
relevant goods and/or services;

¢ Records of filings made with or of
actions taken by any State or Federal
business registration or regulatory
agency;

e The registrant’s marketplace
activities, including, for example, any
attempts to contact the registrant or
purchase the relevant goods and/or
services;

¢ Records of litigation or
administrative proceedings reasonably
likely to contain evidence bearing on
the registrant’s use or nonuse of the
registered mark; and

¢ Any other reasonably accessible
source with information establishing
that the mark was never in use in
commerce (expungement), or was not in
use in commerce as of the relevant date
(reexamination), on or in connection
with the relevant goods and/or services.

A petitioner is not required or
expected to commission a private
investigation, but may choose to
generally reference the results of any
report from such an investigation,
without disclosing specific information
that would waive any applicable
privileges.

Finally, any party practicing before
the USPTO, including those filing
petitions to request institution of these
ex parte proceedings, is bound by all
ethical rules involving candor toward
the USPTO as the adjudicating tribunal.
Of particular relevance in expungement
and ex parte reexamination proceedings
is 37 CFR 11.303(d), which provides:
“In an ex parte proceeding, a
practitioner shall inform the tribunal of
all material facts known to the
practitioner that will enable the tribunal
to make an informed decision, whether
or not the facts are adverse.”

E. Director-Initiated Proceedings

As authorized by the TMA, proposed
§ 2.92(b) provides that the Director may,
within the time periods set forth in
proposed § 2.91(b), institute an
expungement or reexamination
proceeding on the Director’s own
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initiative, if the information and
evidence available to the USPTO
supports a prima facie case of nonuse.

Proposed § 2.92(e)(1) provides that,
for efficiency and consistency, the
Director may consolidate proceedings
(including a Director-initiated
proceeding with a petition-initiated
proceeding). Consolidated proceedings
are related parallel proceedings that
may include both expungement and
reexamination grounds.

In addition, under proposed
§2.92(e)(2), if two or more petitions
under proposed § 2.91 are directed to
the same registration and are pending
concurrently (i.e., expungement or
reexamination proceedings based on
these petitions are not yet instituted), or
the Director wishes to institute an ex
parte expungement or reexamination
proceeding on the Director’s own
initiative under proposed § 2.92(b)
concerning a registration for which one
or more petitions under § 2.91 are
pending, the Director may elect to
institute a single proceeding.

F. Establishing a Prima Facie Case

Under proposed § 2.92, as provided
for explicitly in the TMA, an
expungement or reexamination
proceeding will be instituted only in
connection with the goods and/or
services for which a prima facie case of
relevant nonuse has been established.
See Public Law 116-260, Div. Q, Tit. II,
Subtit. B, § 225(a), (c). For the purpose
of the proposed rule, a “prima facie
case” requires only that a reasonable
predicate concerning nonuse be
established. See H. Rep. No. 116—-645, at
8, citing In re Pacer Tech., 338 F.3d
1348, 1351 (Fed. Cir. 2003) and In re
Loew’s Theatres, Inc., 769 F.2d 764, 768
(Fed. Cir. 1985). Thus, with respect to
these proceedings, a prima facie case
includes sufficient notice of the claimed
nonuse to allow the registrant to
respond to and potentially rebut the
claim with competent evidence, which
the USPTO must then consider before
making a determination as to whether
the registration should be cancelled in
whole or in part, as appropriate.

For expungement and reexamination
proceedings instituted based on a
petition under proposed § 2.91, the
determination of whether a prima facie
case has been made is based on the
evidence and information that is
collected as a result of the petitioner’s
reasonable investigation and set forth in
the petition along with the USPTO’s
electronic record of the involved
registration. Appropriate sources of
such evidence and information include
those listed in proposed § 2.91(d)(2).

For Director-initiated expungement
and reexamination proceedings, the
evidence and information that may be
relied upon to establish a prima facie
case may be from essentially the same
sources as in the petition-initiated
proceeding.

G. Notice of Petition and Proceedings

When a petitioner files a petition
requesting institution of expungement
or reexamination proceedings, the
petition will be uploaded into the
registration record and viewable
through TSDR. The USPTO plans to
send a courtesy email notification to the
registrant and/or registrant’s attorney, as
appropriate, if a valid email address is
of record. The registrant may not
respond to this courtesy notice. No
response from the registrant will be
accepted unless and until the Director
institutes a proceeding under proposed
§2.92.

Once the Director has determined
whether to institute a proceeding based
on the petition, notice of that
determination will be sent to the
petitioner and the registrant, along with
the means to access the petition and
supporting documents and evidence.

If a proceeding is instituted, the
petitioner will not have any further
involvement. In the case of Director-
initiated proceedings, there is no
petitioner, and thus all relevant notices
will be provided only to the registrant.
In both types of proceedings, official
documents associated with the
proceeding will be uploaded into the
registration record and will be publicly
viewable through TSDR.

Under the TMA and proposed
§2.92(c)(1), any determination by the
Director whether to institute an
expungement or reexamination
proceeding, based either on a petition or
on the Director’s own initiative, is final
and non-reviewable. See Public Law
116-260, Div. Q, Tit. II, Subtit. B,

§ 225(a), (c).

Finally, for purposes of
correspondence relating to these
proceedings, the “‘registrant” is the
owner/holder currently listed in USPTO
records.

H. Procedures for Expungement and
Reexamination Proceedings

Under proposed § 2.92(f), a
proceeding is instituted by notifying the
registrant through an Office action,
which, in accordance with proposed
§ 2.93(a), will require the registrant to
provide such evidence of use,
information, exhibits, affidavits, or
declarations as may be reasonably
necessary to rebut the prima facie case
by establishing that the required use in

commerce has been made on or in
connection with the goods and/or
services at issue as required by the Act.
While institution necessitates a
response from the registrant that
includes evidence rebutting the prima
facie case, the ultimate burden of
proving nonuse by a preponderance of
the evidence remains with the Office.

Although the Office action will be
substantively limited in scope to the
question of use in commerce, the
registrant will also be subject to the
requirements of §§ 2.11 (requirement for
representation), 2.23 (requirement to
correspond electronically), and 2.189
(requirement to provide a domicile
address). Thus, the USPTO will require
the registrant to furnish domicile
information to determine whether the
registrant is required to be represented
by a U.S.-licensed attorney. In addition,
all registrants will be required to
provide a valid email address for
correspondence, if one is not already in
the record, and to update the email
address as necessary to facilitate
communication with the USPTO.

The TMA provides that any
documentary evidence of use provided
by the registrant need not be the same
as that required under the USPTO’s
rules of practice for specimens of use
under section 1(a) of the Act, 15 U.S.C.
1051(a), but must be consistent with the
definition of ‘““‘use in commerce” set
forth in section 45 of the Act, 15 U.S.C.
1127, and in relevant case law.
Although testimonial evidence may be
submitted, it should be supported by
corroborating documentary evidence.

The expected documentary evidence
of use in most cases will, in fact, take
the form of specimens of use, but the
TMA contemplates situations where, for
example, specimens for particular goods
and/or services are no longer available,
even if they may have been available at
the time the registrant filed an allegation
of use. In these cases, the registrant may
be permitted to provide additional
evidence and explanations supported by
declaration to explain how the mark
was used in commerce at the relevant
time. As a general matter, because the
registration file, including any
specimens, already has been considered
in instituting the proceeding based on a
prima facie case of nonuse, merely
resubmitting the same specimen of use
previously submitted prior to
registration or a verified statement
alone, without additional supporting
evidence, will likely be insufficient to
rebut a prima facie case of nonuse.

For expungement proceedings, the
registrant’s evidence of use must show
that the use occurred before the filing
date of the granted petition to expunge
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under § 2.91(a), or before the date the
proceeding was instituted by the
Director under § 2.92(b), as appropriate.
For reexamination proceedings, the
registrant’s evidence of use must
demonstrate use of the mark on or in
connection with the goods and/or
services at issue on or before the
relevant date established under the
TMA and the relevant section of the
Act.

Under proposed § 2.93(b)(4)(ii), a
registrant in an expungement
proceeding may provide verified
statements and evidence to establish
that any nonuse as to particular goods
and/or services with a sole registration
basis under section 44(e) of the Act, 15
U.S.C. 1126(e), or section 66(a) of the
Act, 15 U.S.C. 1141f(a), is due to special
circumstances that excuse such nonuse,
as set forth in §2.161(a)(6)(ii). However,
excusable nonuse will not be considered
for any goods and/or services registered
under section 1 of the Act, 15 U.S.C.
1051.

Proposed § 2.93(d) provides that a
registrant in an expungement or
reexamination proceeding may also
respond to an Office action by deleting
some or all of the goods and/or services
at issue in the proceeding and that an
acceptable deletion will be immediately
effective. The proposed rule further
specifies that no other amendment to
the identification of goods and/or
services in a registration will be
permitted as part of the proceeding. If
goods and/or services that are subject to
an expungement or reexamination
proceeding are deleted after the filing,
and before the acceptance, of an
affidavit or declaration under section 8
or 71 of the Act, the deletion will be
subject to the fee under § 2.161(c) or
§7.37(c).

In addition, a registrant may submit a
request to surrender the subject
registration for cancellation under
§2.172 or a request to amend the
registration under § 2.173, but the mere
filing of these requests will not
constitute a sufficient response to an
Office action requiring the registrant to
provide evidence of use of the mark in
the expungement or reexamination
proceeding. The registrant must
affirmatively notify the Office of the
separate request in a timely response to
the Office action.

Any deletion of goods and/or services
at issue in a pending proceeding
requested in a response, a surrender for
cancellation under §2.172, or an
amendment of the registration under
§2.173, shall render the proceeding
moot as to those goods and/or services,
and the Office will not make any further
determination regarding the registrant’s

use of the mark in commerce as to those
goods and/or services.

Under proposed § 2.93(b)(1), the
registrant must respond to the initial
Office action via TEAS within two
months of the issue date. If the
registrant fails to timely respond, the
proposed rule provides that the USPTO
will terminate the proceedings and the
registration will be cancelled, in whole
or in part, as appropriate. However, a
registrant may request reinstatement of
the registration and resumption of the
proceeding if the registrant failed to
respond to the Office action because of
an extraordinary situation. Under
proposed § 2.146(d)(2)(iv), such a
petition must be filed no later than two
months after the date of actual
knowledge of the cancellation of goods
and/or services in a registration and not
later than six months after the date of
cancellation as indicated in TSDR.
Proposed § 2.146(c)(2) requires the
registrant to include a response to the
Office action with the petition.

Relatedly, proposed § 2.23(d)(3)
provides that registrants are responsible
for monitoring the status of their
applications and registrations in the
USPTO'’s electronic systems at least
every two months after notice of the
institution of an expungement or
reexamination proceeding until a notice
of termination issues under § 2.94, or, if
no notice of institution was received, at
least every six months following the
issue date of the registration.

The USPTO is also considering
whether proposed § 2.93 should provide
that, when a timely response by the
registrant is a bona fide attempt to
advance the proceeding and is a
substantially complete response to the
Office action, but consideration of some
matter or compliance with a
requirement has been omitted, the
registrant may be granted thirty days, or
to the end of the response period set
forth in the Office action to which the
substantially complete response was
submitted, whichever is longer, to
resolve the issue before the question of
terminating the proceeding is
considered. The USPTO seeks
comments on whether to include this
provision.

In addition, the USPTO is considering
whether it should take additional action
when a registrant’s failure to respond in
an expungement or reexamination
proceeding leads to cancellation of some
of the goods and/or services in the
registration. Specifically, the USPTO is
considering whether, in these cases, the
registration should also be selected for
audit under 37 CFR 2.161(b) or 7.37(b)
if a registration maintenance filing is
pending or, if one is not pending, when

the next maintenance filing is
submitted. As under current practice, if
selected for audit, the registrant would
be required to substantiate use for some
or all of the remaining goods and/or
services recited in the registration. The
USPTO seeks comments on this
alternative.

If the registrant timely responds to the
initial Office action in the expungement
or reexamination proceeding, the
USPTO will review the response to
determine if use of the mark in
commerce at the relevant time has been
established for each of the goods and/or
services at issue. If the USPTO finds
during the course of the proceeding that
the registrant has demonstrated relevant
use of the mark in commerce on or in
connection with the goods and/or
services at issue sufficient to rebut the
prima facie case, demonstrated
excusable nonuse in appropriate
expungement cases, or deleted the
relevant goods and/or services, such
that no goods and/or services remain at
issue, the USPTO will issue a notice of
termination under proposed § 2.94, the
proceeding will be terminated, and the
registration will not be cancelled.

If, however, the response fails to
establish use of the mark in commerce
at the relevant time (or excusable
nonuse, if applicable) for all of the
goods and/or services at issue, or
otherwise fails to comply with all
outstanding requirements, the USPTO
will issue a final action. In an
expungement proceeding, the final
action will include the examiner’s
decision that the registration should be
cancelled for each good or service for
which the mark was determined to have
never been used in commerce or for
which no excusable nonuse was
established. In a reexamination
proceeding, the final action will include
the examiner’s decision that the
registration should be cancelled for each
good and/or service for which it was
determined the mark was not in use in
commerce on or before the relevant
date. As appropriate, in either an
expungement or reexamination
proceeding, the final action will include
the examiner’s decision that the
registration should be cancelled in
whole for noncompliance with any
requirement under §§2.11, 2.23, and
2.189.

If a final action is issued, the
registrant will have two months to file
a request for reconsideration or an
appeal to the TTAB, if appropriate. In
accordance with proposed
§§2.93(c)(3)(ii) and 2.94, if the
registrant fails to timely appeal or file a
request for reconsideration that
establishes use of the mark in commerce
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at the relevant time for all goods and/

or services that remain at issue in a final
action (or that deletes the relevant goods
and/or services), the USPTO will issue
a notice of termination of the
proceeding, clearly setting forth the
goods and/or services for which relevant
use was, or was not, established, as well
as any other additional outstanding
requirements. The notice of termination
is a statement intended to provide
notice to the registrant and the public of
the ultimate outcome of the proceedings
and is not itself reviewable. The USPTO
will also issue, as appropriate, an order
cancelling the registration in whole or
in part in accordance with the
examiner’s decision in the final action.
The proposed rule provides that, if the
registrant fails to timely respond, the
USPTO will terminate the proceedings,
and the registration will be cancelled, in
whole or in part, as appropriate.
However, a registrant may request
reinstatement of the registration and
resumption of the proceeding if the
registrant failed to respond to the Office
action because of an extraordinary
situation. Under proposed

§ 2.146(d)(2)(iv), such a petition must be
filed no later than two months after the
date of actual knowledge of the
cancellation of goods and/or services in
a registration and may not be filed later
than six months after the date of
cancellation in TSDR. Proposed

§ 2.146(c)(2) requires the registrant to
include a response to the Office action
with the petition.

Under proposed § 2.94, if the required
use in commerce (or excusable nonuse,
in appropriate cases) is not established,
the notice of termination will indicate a
cancellation of either some of the goods
and/or services or the entire registration,
depending on the circumstances. If the
goods and/or services for which use (or
excusable nonuse) was not
demonstrated are the only goods and/or
services in the registration, or there
remain any additional outstanding
requirements, the whole registration
will be cancelled. However, if the notice
of termination relates only to a portion
of the goods and/or services in the
registration, and there are no other
outstanding requirements, the
registration will be cancelled in part, as
appropriate. A notice of termination
will not issue until all outstanding
issues are satisfactorily resolved (and
thus no cancellation is necessary) or the
time for appeal has expired or any
appeal proceeding has terminated.
Petitioners and other interested parties
may monitor the progress of a
proceeding by reviewing the status and
associated documents through TSDR.

In setting the proposed deadlines for
expungement and reexamination
proceedings, the USPTO considered the
amount of time a registrant might need
in order to research and collect relevant
evidence of use, as well as the fact that
some proceedings may involve more
goods and/or services than others. The
USPTO also weighed these
considerations against the goal that
these proceedings be faster and more
efficient than other available options for
cancellation of registrations for marks
not used with goods and/or services
listed therein, as well as the fact that
most registrants are likely to have
evidence of use that is contemporaneous
with the relevant date at issue.

I. Estoppel and Co-Pending Proceedings

Proposed § 2.92(d) includes
provisions for estoppel and bars co-
pending proceedings involving the same
registration and the same goods and/or
services.

Specifically, proposed § 2.92(d)(1)
provides that, upon termination of an
expungement proceeding, including
after any appeal, where it has been
established that the registered mark was
used in commerce on or in connection
with any of the goods and/or services at
issue in the proceedings prior to the
date a petition to expunge was filed
under proposed § 2.91 or the Director-
initiated proceedings were instituted
under proposed § 2.92, no further
expungement proceedings may be
instituted as to those particular goods
and/or services. Subsequent
reexamination proceedings for marks
registered under section 1 of the Act are
not barred under these circumstances
because reexamination proceedings
involve a question of whether the mark
was in use in commerce as of a
particular relevant date, whereas earlier
expungement proceedings would only
have involved a determination of
whether the mark was never used. Proof
of use sufficient to rebut a prima facie
case of nonuse in an expungement
proceeding might not establish use as of
a particular relevant date, as required in
a reexamination proceeding.

Proposed § 2.92(d)(2) provides that,
upon termination of a reexamination
proceeding, including after any appeal,
where it is determined that the
registered mark was used in commerce
on or in connection with any of the
goods and/or services at issue, on or
before the relevant date at issue in the
proceedings, no further expungement or
reexamination proceedings may be
instituted as to those particular goods
and/or services. The TMA does not
explicitly bar a subsequent
expungement proceeding following a

determination in a reexamination
proceeding. However, the rule takes into
account that it would be unnecessary for
the registrant to be subjected to a later-
instituted proceeding alleging the mark
was never used in commerce when the
USPTO has already determined that the
mark was used in commerce on or
before the relevant date.

In addition, proposed § 2.92(d)(3)
provides that, with respect to a
particular registration, while an
expungement proceeding is pending, no
later expungement proceeding may be
instituted with respect to the same
goods and/or services at issue in the
pending proceeding. Proposed
§2.92(d)(4) establishes that, with
respect to a particular registration, while
a reexamination proceeding is pending,
no later expungement or reexamination
proceeding may be instituted with
respect to the same goods and/or
services at issue in the pending
proceeding.

For the purposes of these rules, the
wording ““same goods and/or services”
refers to identical goods and/or services
that are the subject of the pending
proceeding or the prior determination.
Thus, for example, if a subsequent
petition for reexamination identifies
goods that are already the subject of a
pending reexamination proceeding and
goods that are not, only the latter goods
could potentially be the subject of a new
proceeding. The fact that there is some
overlap between the goods and/or
services in the pending proceeding and
those identified in a petition would not
preclude the goods and/or services that
are not the same from being the subject
of a new proceeding, if otherwise
appropriate. This situation is addressed
in proposed rule § 2.92(c)(2), which
permits the Director to institute a
proceeding on petition for fewer than all
of the goods and/or services identified
in the petition.

II. New Nonuse Ground for
Cancellation Before the TTAB

The TMA created a new nonuse
ground for cancellation under section 14
of the Act, allowing a petitioner to
allege that a mark has never been used
in commerce as a basis for cancellation
before the TTAB. This ground is
available at any time after the first three
years from the registration date.
Therefore, the USPTO proposes
amending § 2.111(b) to indicate when a
petition on this ground may be filed and
to distinguish it from the timing of other
nonuse claims.

III. Flexible Response Periods

The TMA amended section 12(b) of
the Act, 15 U.S.C. 1062(b), to allow the
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USPTO to set response periods by
regulation for a time period between 60
days and 6 months, with the option for
extensions to a full 6-month period.
Under current § 2.62(a), applicants have
six months to respond to Office actions
issued during examination of a
trademark application. Many
examination issues, particularly formal
requirements like amendments to
identifications or mark descriptions, can
be resolved well before the current six-
month deadline. However, the USPTO
also recognizes that Office actions
containing statutory refusals may
present complex issues that require
more time to address, and thus
applicants and their attorneys may need
the full response period to prepare and
submit a response.

USPTO data analytics indicate that, in
fiscal year (FY) 2020, 42% of
represented applicants and 66% of
unrepresented applicants responded to
an Office action with a single
substantive ground of refusal within
three months from the issuance of a
non-final Office action. Where the
Office action covered multiple refusals,
31% of represented applicants and 56%
of unrepresented applicants responded
within three months.

Accordingly, the USPTO proposes
amending § 2.62 to set a response period
of three months for responses to Office
actions in applications under sections 1
and/or 44 of the Act. Under proposed
§2.62(a)(2), applicants may request a
single three-month extension of this
three-month deadline, subject to
payment of the fee in proposed
§2.6(a)(27), namely, $125 for an
extension request filed through TEAS
and $225 for a permitted paper-filed
request. To be considered timely, the
request for an extension must be
received by the USPTO on or before the
deadline for response, which, consistent
with current examination practice, will
be set forth in the Office action. If an
applicant fails to respond or request an
extension within the specified time
period, the application will be
abandoned. This extension will not
affect the existing practice under
§ 2.65(a)(2) that permits an examiner to
grant an applicant 30 days, or to the end
of the response period set forth in the
action to which a substantially complete
and timely response was submitted,
whichever period is longer, to explain
or supply an omission. The proposed
amendments to § 2.66 address the
requirement for the extension fee in
situations where an applicant files a
petition to revive past a three-month
deadline.

Although post-registration actions are
not subject to the response provisions in

section 12 of the Act, for convenience
and predictability, the USPTO proposes
to have the same three-month response
period and single three-month extension
apply to Office actions issued in
connection with post-registration review
of registration maintenance and renewal
filings.

However, applications under section
66(a) of the Act will not be subject to the
three-month deadline for Office action
responses; the deadline will instead
remain at six months. USPTO data
analytics indicate that in FY 2020, only
11% of Madrid applicants filed a
response to a non-final Office action
with multiple grounds within three
months, while 62% of Madrid
applicants took six months to file a
response. The additional processing
required for these applications, both at
the USPTO and the World Intellectual
Property Organization’s International
Bureau, per article 5(2) of the Madrid
Protocol, introduces time constraints
that justify maintaining the current
deadlines.

These flexible response periods are
intended to promote efficiency in
examination by shortening the
prosecution timeline for applications
with issues that are relatively simple to
address, while providing sufficient time,
through an optional extension, for
responses to Office actions with more
complex issues. In addition, shorter
response periods may result in faster
disposal of applications and thus reduce
the potential delay in examination of
later-filed applications for similar
marks.

The proposed rule includes
conforming revisions to §§2.63, 2.65,
2.66, 2.141, 2.142, 2.163, 2.165, 2.184,
2.186, 7.6, 7.39, and 7.40 to account for
the proposed deadlines and extensions.

These flexible response periods and
extensions will likely involve
significant changes to examination
processes and the USPTO’s information
technology (IT) systems. Although the
rules regarding expungement and
reexamination proceedings must be
implemented within one year of the
TMA’s enactment, there is no required
date of implementation for the flexible
response and extension provisions. The
Office proposes a delayed
implementation date of June 27, 2022,
in order to allow customers to update
their practices and IT systems for these
changes. The USPTO seeks comments
on this approach.

Finally, the USPTO is seeking
comments on two alternatives to the
procedures proposed above. One
alternative under consideration is a two-
phase examination system, with each
phase having separate shortened, but

extendable, response periods. This
alternative may allow more flexibility in
setting response periods to promote
efficiency in examination to address the
recent increase in applications. For
example, a USPTO examiner could
review application formalities and issue
a formalities Office action with a
shortened response period of two
months, extendable in two-month
increments to a full six months upon
request and payment of a fee. Once the
formalities are addressed, the
application could enter the second
phase of the examination, whereby an
examiner would issue an Office action,
containing any substantive refusals, that
identifies a response deadline of the
time of three months, extendable for
another three months to a total of six
months, upon request and payment of a
fee.

The other alternative under
consideration is to set the initial period
for responding to an Office action at two
months, but allow applicants to file a
response in the third, fourth, fifth, or
sixth month after issuance of the Office
action by submitting an extension
request and fee payment along with the
response. The fee for extension would
be progressively higher the later the
filing of the response and extension
request. For example, responses filed in
the third, fourth, fifth, and sixth month
after issuance of the Office action would
have an extension fee of $50, $75, $125,
and $150, respectively. An application
would be abandoned when a response is
not received within the two-month
period or such other extended deadline
as requested and paid for by applicant,
not to exceed six months from the Office
action issue date. If an application
abandons, the applicant may submit a
petition to revive the application that
must include the applicable petition fee
and the appropriate extension fee. For
example, if the petition to revive is filed
in the fifth month after the Office action
issues, the extension fee would be $125.
If the petition is filed in the sixth month
or later, the extension fee would be
$150. The USPTO seeks comments on
these alternatives.

IV. Letters of Protest

The TMA amends section 1 of the
Act, 15 U.S.C. 1051, to add a new
paragraph (f), providing express
statutory authority for the USPTO’s
existing letter-of-protest procedure,
which allows third parties to submit to
the USPTO for consideration and entry
into the record evidence bearing on the
registrability of a mark. This procedure
is intended to aid in examination
without causing undue delay or
compromising the integrity and
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objectivity of the ex parte examination
process. The TMA also provides that the
Director shall determine whether
evidence should be included in the
record of the relevant application within
two months of the date on which a
letter-of-protest submission is filed.

The USPTO promulgated letter-of-
protest procedures at 37 CFR 2.149 in a
final rule published in the Federal
Register on November 17, 2020 (85 FR
73197). The requirements set out in
§ 2.149 are consistent with those in the
TMA. However, the TMA further
provides that any determination by the
Director of the USPTO whether to
include letter-of-protest evidence in the
record of an application shall be final
and non-reviewable, and that such a
determination shall not prejudice any
party’s right to raise any issue and rely
on any evidence in any other
proceeding. See Public Law 116-260,
Div. Q, Tit. II, Subtit. B, § 223(a) (Dec.
27, 2020). The USPTO proposes to
revise § 2.149 to include these
additional provisions.

The TMA also authorizes the USPTO
to charge a fee for letters of protest. Id.
Under existing § 2.6(a)(25), the USPTO
currently charges $50 per letter-of-
protest submission. That fee is not
changed in this proposed rulemaking.

V. Suspension of Proceedings

The USPTO proposes to revise §§ 2.67
and 2.117 to clarify that expungement
and reexamination proceedings are
included among the types of
proceedings for which suspension of
action by the Office or the TTAB is
authorized. In addition, the USPTO
proposes to revise these rules to align
them with the existing practice
regarding suspension of proceedings
before the USPTO or the TTAB.
Generally, the USPTO will suspend
prosecution of a trademark application
or a matter before the TTAB during the
pendency of a court or TTAB
proceeding that is relevant to the issue
of registrability of the involved mark,
and so the USPTO proposes to eliminate
the limitation in §2.117 to other
proceedings in which a party or parties
are engaged.

Suspension normally will be
maintained until the outcome of the
proceeding has been finally determined.
As set forth in the current version of the
Trademark Trial and Appeal Board
Manual of Procedure § 510.02(b), the
USPTO considers a proceeding to have
been finally determined when an order
or ruling that ends litigation has been
rendered and noticed, and no appeal
has been filed, or all appeals filed have
been decided and the time for any
further review has expired without

further review being sought. The
expiration of any further review
includes the time for petitioning for
rehearing or U.S. Supreme Court review.
Thus, the Office normally will not lift a
suspension until after the time for
seeking such review has expired, a
decision denying or granting such
review has been rendered, and any
further review has been completed.

VI. Attorney Recognition

The USPTO proposes revising
§ 2.17(g) to indicate that, for the
purposes of an application or
registration, recognition of a qualified
attorney as the applicant’s or registrant’s
representative will continue until the
owner revokes the appointment or the
attorney withdraws from representation.
Thus, recognition would continue
when, for example, an application
abandons, post-registration documents
are filed and accepted, or a registration
expires or is cancelled. Accordingly, to
end attorney recognition by the USPTO
under the proposed rule, owners and
attorneys would be required to
proactively file an appropriate
revocation or withdrawal document
under § 2.19, rather than the current
situation, where recognition
automatically ends when one of the
events listed in current § 2.17(g) occurs.

Under current § 2.17(g), once
recognition has ended because of one of
these events, either the previously
recognized attorney or a newly
appearing attorney may be recognized as
the attorney of record by signing a
submission to the USPTO on behalf of
the applicant or registrant or by being
named as the attorney in a submission
filed on behalf of the applicant. See 37
CFR 2.17(b)(1)(ii), (iii). By contrast,
under the proposed revision to § 2.17(g),
if the applicant or registrant wishes to
retain a new attorney for submissions to
the USPTO following abandonment or
registration, the applicant or registrant
would be required to revoke the original
power of attorney, or the attorney would
need to request to withdraw from
representation, before a new attorney
could be recognized.

The proposed revision to § 2.17(g)
would also apply to attorney recognition
when a change of ownership occurs.
The USPTO does not require an
assignment to be filed when a change of
ownership occurs, and when an
assignment is filed, the ownership
information must be reviewed and
manually entered into the relevant
database fields. Therefore, the USPTO
records may not reflect that an
ownership change has occurred, and, in
some cases, an ownership change does
not result in a change in attorney

representation. Accordingly, under the
proposed rule, recognition of the
attorney of record will continue, even
when there is a change of ownership,
until the attorney affirmatively
withdraws or representation is revoked.

The USPTO is proposing this revision
because current § 2.17(g) does not align
with USPTO practice under § 2.18(a),
which requires the USPTO to
correspond with the applicant’s or
registrant’s attorney if one is recognized.
Section 2.18 states that the USPTO will
correspond only with the applicant or
registrant if the applicant or registrant is
not represented by an attorney. Further,
because recognition of representation
ends at registration or abandonment
under current § 2.17(g), the USPTO
should cease recognition of the attorney
and stop sending correspondence to the
attorney’s correspondence address.
However, the USPTO’s existing practice
reflects that, in most cases, after an
occurrence of an event list in current
§2.17(g), representation continues and
the attorney is the intended recipient of
the trademark registration certificate,
renewal reminders, and any other
correspondence. For this reason, the
USPTO continues to send
correspondence to the attorney of
record, except in connection with
petitions to cancel filed with the TTAB,
which are served on the registrant.

The USPTO’s existing practice
concerning attorney information is
based on feedback from some
stakeholders who expressed a
preference for the USPTO to retain the
information in the USPTO’s database so
that they would continue to receive
correspondence without needing to be
re-designated as attorney of record. In
addition, despite the requirements of
§§2.18(c) and 2.23(a), registrants do not
always maintain up-to-date
correspondence addresses. Therefore,
they might not receive correspondence
from the USPTO regarding post-
registration actions, such as USPTO
courtesy reminder notices to registrants
regarding the time periods to file
maintenance or renewal documents.
Likewise, registrants who do not update
their correspondence address might not
receive notices of a petition to cancel
filed with the TTAB. To help ensure
receipt, in addition to emailing certain
notices to the registrant’s email address,
the USPTO generally also emails them
to the former attorney’s email address.

Furthermore, the proposed revision is
needed to facilitate implementation of a
role-based access control system
intended to improve USPTO database
integrity. The USPTO recently required
anyone filing applications or other
documents to create a MyUSPTO.gov
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account to log in and access the filing
and response forms in TEAS. This login
requirement is intended to increase the
security of the USPTO’s electronic
systems. In the near future, the USPTO
plans to introduce identity verification
requirements, assign roles to customer
accounts (role-based access control),
and restrict access to files to exclude
actions by unauthorized parties. As part
of the USPTO’s forthcoming identity
verification process, users are likely to
be assigned a limited number of roles to
control and delegate access to filings,
including attorney, attorney support,
owner, and public administrator roles. If
the USPTO were to retain § 2.17(g) in its
current form, while the last attorney of
record could submit the TEAS form to
file a maintenance document, the role-
based access controls would require the
attorney to first request IT permission
from the owner to do so. This could
result in missed deadlines.

Another consideration in revising this
rule is the USPTO’s continued efforts to
track and combat misleading
solicitations sent to trademark
applicants and registrants. These
misleading solicitations often offer
unnecessary services to owners of
trademark applications and
registrations, and are created so as to
deceive owners into believing the
solicitations are official USPTO
correspondence. Some of these
solicitations offer services that are never
provided, potentially putting a
trademark application or registration at
risk of abandonment, cancellation, or
expiration. In other cases, these entities
may engage in the unauthorized practice
of law and file renewals and affidavits
with bad specimens of use or improper
signatures. These entities also
frequently charge inflated fees for
questionable and predominantly
unnecessary services. Because an
experienced trademark attorney may be
in a better position than an
unrepresented applicant or registrant to
discern whether a particular item of
correspondence is legitimate, the
continuation of attorney recognition
after abandonment or registration would
allow attorneys of record to either
intercept potentially fraudulent
correspondence from reaching
registrants or be alerted to solicitations
their clients are receiving and counsel
them appropriately.

Should the proposed revision to
§ 2.17(g) become effective, the USPTO
plans to remove the name of any
attorney whose recognition has already
ended under existing § 2.17(g) from the
current attorney-of-record field in the
USPTO’s database, along with the
attorney’s bar information and any

docketing information. However, the
attorney’s correspondence information,
including any correspondence email
address, will be retained so that relevant
correspondence and notices can
continue to be sent to both the formerly
recognized attorney and the owner. This
will facilitate a period of transition to
the new attorney recognition procedures
while allowing the USPTO to proceed
with its plans to implement updates to
TEAS login processes. In accordance
with § 2.17(b)(1), any attorney whose
name is removed as attorney of record
for this reason who wishes to be re-
recognized as attorney of record may do
one of the following: (1) File an attorney
appointment consistent with § 2.17(c);
(2) sign a document on behalf of an
unrepresented applicant, registrant, or
party to a proceeding; or (3) appear by
being identified as the attorney of record
in a document submitted to the USPTO
on behalf of an unrepresented applicant,
registrant, or party to a proceeding.

The USPTO also proposes to add
§2.17(b)(4) to specify that, when a
practitioner has been mistakenly,
falsely, or fraudulently designated as an
attorney for an applicant, registrant, or
party to a proceeding without the
practitioner’s prior authorization or
knowledge, recognition of that
practitioner shall be ineffective.

In addition, the USPTO proposes to
revise § 2.18(a)(1) to refer to
“recognition” instead of
“representation,” consistent with the
wording in § 2.18(a)(2). The term
“recognition” reflects the fact that the
USPTO does not control representation
agreements between practitioners and
clients but merely recognizes an
attorney for purposes of representation
before the USPTO. A revision is also
proposed for § 2.18(a)(2) to indicate that,
as with service of a cancellation
petition, the USPTO may correspond
directly with a registrant in connection
with notices of institution of
expungement or reexamination
proceedings. Accordingly, the USPTO
plans to send notices of institution of
expungement and reexamination
proceedings to the owner currently
identified in the registration record and
to the attorney of record, if any, or any
previous attorney of record whose
contact information is still in the record.

The USPTO also proposes revising
§2.19 to clarify practitioner obligations
when withdrawing from representation
and to specifically differentiate the
grounds under which the attorney may
request to withdraw versus those
situations where an attorney must
request withdrawal, consistent with the
USPTO Rules of Professional Conduct.
See 37 CFR 11.116.

Finally, the USPTO proposes
amending § 2.61 to remove paragraph
(c), which provides that, “[w]henever it
shall be found that two or more parties
whose interests are in conflict are
represented by the same attorney, each
party and also the attorney shall be
notified of this fact.” This provision
directly conflicts with § 2.18, and the
attorney conduct addressed by this rule
is encompassed and superseded by the
USPTO Rules of Professional Conduct.
See 37 CFR 11.107, 11.108.

VII. Court Orders Concerning
Registrations

The USPTO also proposes the new
§2.177 to codify the USPTO’s
longstanding procedures concerning
action on court orders cancelling or
affecting a registration under section 37,
15 U.S.C. 1119, that are currently set
forth in § 1610 of the Trademark Manual
of Examining Procedure. The USPTO
requires submission of a certified copy
of the order and normally does not act
on such orders until the case is finally
determined.

Discussion of Proposed Rule Changes

The USPTO proposes to add
§2.6(a)(26) to establish a fee of $600, per
class, for filing a petition for
expungement and/or reexamination
under § 2.91. The USPTO proposes to
add §2.6(a)(27)(i) to establish a fee of
$225 for a request for an extension of
time for filing a response to an Office
action, under §§ 2.62(a)(2), 2.163(c),
2.165(c), 2.184(a)(2), or 2.186(c), on
paper and § 2.6(a)(27)(ii) to establish a
fee of $125 for a request for an extension
of time for filing a response to an Office
action, under §§ 2.62(a)(2), 2.163(c),
2.165(c), 2.184(a)(2), or 2.186(c), via
TEAS.

The USPTO proposes to amend
§2.11(d) to add cross-reference citations
to §§2.93, 2.163, and 7.39, and to
amend § 2.11(f) to add a cross-reference
citation to § 2.93(c)(1).

The USPTO proposes to add
§ 2.17(b)(4) to specify that when a
practitioner has been mistakenly,
falsely, or fraudulently designated as a
representative for an applicant,
registrant, or party to a proceeding
without the practitioner’s prior
authorization or knowledge, recognition
of that practitioner shall be ineffective.

The USPTO proposes to amend
§2.17(g) to indicate that, for the
purposes of a pending application or
registration, recognition of a power of
attorney will continue until the
applicant or registrant revokes it or the
attorney withdraws from representation.

The USPTO proposes to amend § 2.18
to revise paragraph (a)(1) to clarify the
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circumstances when the Office will
communicate directly with an
applicant, registrant, or party to a
proceeding and to revise paragraph
(a)(2) to indicate that, with respect to
notices of institution of expungement
and reexamination proceedings, the
Office may correspond directly with the
applicant, registrant, or party to a
proceeding.

The USPTO proposes to amend § 2.19
to revise paragraph (b) and add
paragraphs (c) and (d) to better align this
rule with attorney obligations under the
USPTO Rules of Professional Conduct
by clarifying practitioner obligations
regarding withdrawing from
representation and aligning the rules for
permissive withdrawal with Office
practice.

The USPTO proposes to amend § 2.23
to add paragraph (d)(3) to address the
duty to monitor the status of a
registration once an expungement or
reexamination proceeding has been
instituted.

The USPTO proposes to amend § 2.61
to remove paragraph (c).

The USPTO proposes to amend § 2.62
to revise paragraph (a) to provide for
flexible response periods and extensions
of time to respond and paragraph (c) to
include a reference to requests for
extensions of time to respond.

The USPTO proposes to amend § 2.63
to revise paragraph (b) to include a
request for an extension of time to
respond or appeal under § 2.62(a)(2) as
a response option, and other minor
stylistic changes; to revise paragraph (c)
to include a reference to requests for
extensions of time to respond or appeal
under §2.62(a)(2), and other minor
stylistic changes; and to revise
paragraph (d) to remove the wording
“six-month.”

The USPTO proposes to amend § 2.65
to revise paragraph (a) to replace “six
months from the date of issuance” with
“the relevant time period for response
under § 2.62(a), including any granted
extension of time to respond under
§2.62(a)(2).”

The USPTO proposes to amend § 2.66
to revise paragraph (b)(1) to replace the
citation to § 2.6 with a citation to
§ 2.6(a)(15); revise paragraph (b)(3) by
removing a portion to create new
paragraph (b)(5); and add paragraph
(b)(4) to include a provision for Office
actions with a three-month response

eriod.

The USPTO proposes to amend § 2.67
to codify the existing practice regarding
suspension of proceedings before the
USPTO and the TTAB.

The USPTO proposes to revise the
undesignated center heading appearing
before §2.91 from “CONCURRENT USE

PROCEEDINGS” to “EX PARTE
EXPUNGEMENT AND
REEXAMINATION.”

The USPTO proposes to add §2.91 to
set forth the procedures for petitions for
expungement or reexamination.

The USPTO proposes to add § 2.92 to
set forth the procedures for instituting
ex parte expungement and
reexamination proceedings.

The USPTO proposes to add § 2.93 to
set forth the procedures for conducting
expungement and reexamination
proceedings.

The USPTO proposes to add § 2.94 to
set forth the procedures for action after
expungement or reexamination.

The USPTO proposes to add the
undesignated center heading
“CONCURRENT USE PROCEEDINGS”
before existing § 2.99.

The USPTO proposes to revise the
undesignated center heading appearing
before §2.111 from “CANCELLATION”
to “CANCELLATION PROCEEDINGS
BEFORE THE TRADEMARK TRIAL
AND APPEAL BOARD” to differentiate
cancellation proceedings before the
TTAB from ex parte expungement and
reexamination proceedings.

The USPTO proposes to amend
§2.111(b) to specify the time for filing
a petition for cancellation with the
TTAB on the ground specified in § 14(6)
of the Act and to distinguish it from the
timing of other nonuse claims.

The USPTO proposes to amend
§2.117(a) to include a reference to an
expungement or reexamination
proceeding instituted under § 2.92, to
eliminate the limitation to other
proceedings in which a party or parties
are engaged, and to indicate that a civil
action or proceeding is not considered
to have been terminated until an order
or ruling that ends litigation has been
rendered and noticed and the time for
any further review has expired with no
further review sought.

The USPTO proposes to amend
§2.141 to revise the heading to “Ex
parte appeals from refusal to register by
action of trademark examining
attorney’’; revise paragraph (a) to
replace the six-month deadline with a
reference to the deadline and extension
of time under proposed § 2.62(a); and
revise paragraph (b) to remove the
wording ““six-month statutory” and to
clarify that, if the applicant does not
submit the required fee or specify the
class(es) being appealed within the set
time period, the TTAB will apply the
fee(s) to the class(es) in ascending order,
beginning with the lowest numbered
class containing goods and/or services
at issue in the appeal.

The USPTO proposes to amend
§2.142 to revise paragraph (a) to replace

the six-month deadline with a reference
to the deadline and extension of time
under proposed § 2.62(a); revise
paragraph (b)(3) to include reference to
proceedings involving registrations;
revise paragraph (d) for clarity and to
create paragraphs (d)(1) and (d)(2) to
address appeals from a refusal to
register and appeals from an
expungement or reexamination
proceeding respectively; and add a
subheading to paragraph (f) to clarify
that this paragraph only applies to an
appeal from a refusal to register.

The USPTO proposes to add § 2.143,
which sets forth the procedures and
requirements for ex parte appeals in
expungement and reexamination
proceedings.

The USPTO proposes to amend
§ 2.145 to revise paragraph (a)(1) to
include a reference to ex parte
expungement or reexamination
proceedings and to revise paragraph
(c)(1) to add an exception for ex parte
expungement or reexamination
proceedings.

The USPTO proposes to amend
§ 2.146 to include expungement and
reexamination in paragraph (b); revise
paragraph (c) to indicate that a petition
requesting reinstatement of a
registration cancelled in whole or in
part for failure to timely respond to an
Office action issued in an expungement
and/or reexamination proceeding must
include a response to the Office action,
signed in accordance with §2.193; and
add paragraph (d)(2)(iv) to specify the
filing deadline for a petition in
connection with an expungement or
reexamination proceeding.

The USPTO proposes to amend
§ 2.149 to revise paragraph (a) to replace
the word “entry” with “inclusion” and
amend paragraph (i) for clarity and to
replace the words “‘not petitionable”
with “final and non-reviewable and that
a determination to include or not
include evidence in the record shall not
prejudice any party’s right to raise any
issue and rely on any evidence in any
other proceeding.”

The USPTO proposes to amend
§ 2.163 to revise paragraph (b) to specify
a response deadline of three months;
revise paragraph (c) to provide for
extensions of time to respond; add
paragraph (d) to address substantially
complete responses; and add paragraph
(e) to set forth the wording formerly in
paragraph (c) with conforming
revisions.

The USPTO proposes to amend
§ 2.165 to revise paragraph (a) to revise
the internal citation to § 2.163(b)—(c);
revise paragraph (b) to specify a
response deadline of three months;
revise paragraph (c) to provide for
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extensions of time to respond; add
paragraph (d) to specify that a
registration will be cancelled if a
response is not timely filed; and add
paragraph (e) to set forth wording
formerly in paragraph (c).

The USPTO proposes to add the
undesignated center heading “COURT
ORDERS UNDER SECTION 37 before
§2.177.

The USPTO proposes to add §2.177
to address procedures concerning action
on court orders cancelling or affecting a
registration under section 37 of the Act.

The USPTO proposes to amend
§ 2.184 to revise paragraph (b)(1) to
specify a response deadline of three
months; revise paragraph (b)(2) to
provide for extensions of time to
respond; add paragraph (b)(3) to address
substantially complete responses; add
paragraph (b)(4) to set forth wording
formerly in paragraph (b)(1); and add
paragraph (b)(5) to set forth wording
formerly in paragraph (b)(2).

The USPTO proposes to amend
§ 2.186 to revise paragraph (b) to specify
a response deadline of three months;
revise paragraph (c) to provide for
extensions of time to respond; add
paragraph (d) to specify that a
registration will expire if a response is
not timely filed; and add paragraph (e)
to set forth wording formerly in
paragraph (c).

The USPTO proposes to amend
§2.193(e)(5) to include a reference to
petitions for expungement or
reexamination.

The USPTO proposes to amend § 7.6
to add paragraph (a)(9)(i) to establish a
fee of $225 for a request for an extension
of time for filing a response to an Office
action under §§ 7.39(b) or 7.40(c) on
paper and to add paragraph (a)(9)(ii) to
establish a fee of $125 for a request for
an extension of time for filing a
response to an Office action under
§§7.39(b) or 7.40(c) via TEAS.

The USPTO proposes to amend § 7.39
to revise paragraph (a) to specify a
response deadline of three months;
revise paragraph (b) to provide for
extensions of time to respond; revise
paragraph (c) to address substantially
complete responses; revise paragraph
(d) to set forth wording formerly in
paragraph (b); add paragraph (e) to set
forth wording formerly in paragraph (c);
and add paragraph (f) to set forth
wording formerly in paragraph (d).

The USPTO proposes to amend § 7.40
to revise paragraph (a) to revise the
internal citation to § 7.39(b)—(c); revise
paragraph (b) to specify a response
deadline of three months; revise
paragraph (c) to provide for extensions
of time to respond; add paragraph (d) to
specify that a registration will be

cancelled if a response is not timely
filed; and add paragraph (e) to set forth
wording formerly in paragraph (c).

Rulemaking Requirements

A. Administrative Procedure Act: The
changes proposed in this rulemaking
involve rules of agency practice and
procedure, and/or interpretive rules. See
Bachow Commc’ns Inc. v. FCC, 237 F.3d
683, 690 (D.C. Cir. 2001) (rules
governing an application process are
procedural under the Administrative
Procedure Act); Inova Alexandria Hosp.
v. Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (rules for handling appeals are
procedural where they do not change
the substantive standard for reviewing
claims); Nat’l Org. of Veterans’
Advocates v. Sec’y of Veterans Affairs,
260 F.3d 1365, 1375 (Fed. Cir. 2001)
(rule that clarifies interpretation of a
statute is interpretive).

Accordingly, prior notice and
opportunity for public comment for the
changes proposed in this rulemaking are
not required pursuant to 5 U.S.C. 553(b)
or (c), or any other law. See Cooper
Techs. Co. v. Dudas, 536 F.3d 1330,
1336-37 (Fed. Cir. 2008) (stating that 5
U.S.C. 553, and thus 35 U.S.C.
2(b)(2)(B), do not require notice and
comment rulemaking for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice” (quoting 5 U.S.C.
553(b)(A))). However, the USPTO has
chosen to seek public comment before
implementing the rule to benefit from
the public’s input.

B. Regulatory Flexibility Act: The
USPTO publishes this Initial Regulatory
Flexibility Analysis (IRFA), as required
by the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), to examine the
impact of the Office’s proposed changes
to trademark fees on small entities and
to seek the public’s views. Under the
RFA, whenever an agency is required by
5 U.S.C. 553 (or any other law) to
publish a notice of proposed rulemaking
(NPRM), the agency must prepare and
make available for public comment an
IRFA, unless the agency certifies under
5 U.S.C. 605(b) that the proposed rule,
if implemented, will not have a
significant economic impact on a
substantial number of small entities. 5
U.S.C. 603, 605.

Items 1-5 below discuss the five items
specified in 5 U.S.C. 603(b)(1)-(5) to be
addressed in an IRFA. Item 6 below
discusses alternatives to this proposal
that the Office considered. The USPTO
invites public comments on these items.

1. Description of the reasons that
action by the USPTO is being
considered:

The USPTO proposes to amend the
rules of practice in trademark cases to
implement provisions of the Trademark
Modernization Act of 2020, Public Law
116-260, Div. Q, Tit. II, Subtit. B, § 228
(Dec. 27, 2020). The TMA sets a
deadline of December 27, 2021, for the
USPTO to promulgate rules governing
letter-of-protest procedures and
implementing ex parte expungement
and reexamination proceedings for
cancellation of a registration when the
required use in commerce of the
registered mark has not been made. In
addition, the TMA authorizes the
USPTO to promulgate rules to provide
for flexible Office action response
periods. The USPTO also proposes to
set fees for petitions requesting
institution of ex parte expungement and
reexamination proceedings and for
requests to extend Office action
response deadlines, as required or
authorized by the TMA, and to amend
the rules concerning the suspension of
USPTO proceedings and the rules
governing attorney recognition in
trademark matters.

2. Succinct statement of the objectives
of, and legal basis for, the proposed
rule:

As required or authorized by the
TMA, the objective of the proposed rule
is to implement the provisions of the
TMA by: (1) Establishing ex parte
expungement and reexamination
proceedings for cancellation of a
registration when the required use in
commerce of the registered mark has not
been made, to ensure an accurate
trademark register that supports and
promotes commerce; (2) amending the
rules governing the USPTO’s letter-of-
protest procedures, which allow third
parties to submit evidence to the
USPTO regarding a trademark’s
registrability during the initial
examination of the trademark
application, to provide that the decision
whether to include such evidence in the
application record is final and non-
reviewable and that such a
determination shall not prejudice any
party’s right to raise any issue and rely
on any evidence in any other
proceeding; and (3) implementing
flexible response periods, along with
optional extensions of time, to promote
efficiency in examination by shortening
the prosecution timeline for
applications with issues that are
relatively simple to address, while
providing sufficient time for response to
Office actions with more complex
issues. In addition, this proposed rule is
also intended to formalize existing
practice regarding suspension of
proceedings before the Office and the
TTAB; to align the rules on attorney
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recognition with current USPTO
practice, facilitate implementation of a
role-based access control system
intended to improve USPTO database
integrity, and ensure trademark
correspondence is sent to the
appropriate party; and to add a new rule
to address procedures regarding court
orders cancelling or affecting
registrations. Finally, the proposed rule
establishes fees for the ex parte
expungement and reexamination
proceedings and for extensions of time
to respond to an Office action.

3. Description of and, where feasible,
estimate of the number of affected small
entities:

The USPTO does not collect or
maintain statistics in trademark cases on
small- versus large-entity applicants,
and this information would be required
in order to determine the number of
small entities that would be affected by
the proposed rule. The proposed rule
would apply to all persons who are
filing a response to an Office action, are
represented by an attorney, are seeking
to submit a petition requesting
institution of an expungement or
reexamination proceeding, or are
providing a response in such a
proceeding.

The proposed rule includes
provisions for flexible response periods
to respond to Office actions. Under this
proposed rule, all filers would have an
option to file a no-cost response if they
do so within three months of the Office
action’s issue date. The proposed
changes would benefit all trademark
owners by encouraging faster
prosecution of applications, and USPTO
believes this three-month response
period is reasonable for all applicants,
including small entities, given the
efficiencies of current practices utilizing
email and electronic filing and
notification of all documents.

The proposed changes to the rule
regarding attorney recognition benefit
all parties, including small entities, by
conforming USPTO rules with current
practices, facilitating implementation of
a role-based access control system
intended to improve USPTO database
integrity, and aiding the USPTO’s
continued efforts to track and combat
misleading solicitations sent to
trademark applicants and registrants.

Lastly, the proposed provisions
governing the ex parte expungement
and reexamination proceedings created
under the TMA will benefit all parties,
including small entities, by helping to
ensure the accuracy of the USPTO’s
trademark register by cancelling
registrations, in whole or in part, for
which the required use of the registered
mark in commerce has not been made.

Moreover, these proceedings will
provide a faster, more efficient, and less
costly alternative to proceedings before
the TTAB or civil litigation in the
courts. This should decrease or
eliminate the potential costs that
otherwise would have been incurred to
litigate in proceedings to cancel a
registration or resolve a dispute over a
mark, or to change business plans to
avoid the use of a chosen mark when
the required use has not been made.

4. Description of the reporting,
recordkeeping, and other compliance
requirements of the proposed rule,
including an estimate of the classes of
small entities which will be subject to
the requirement and the type of
professional skills necessary for
preparation of the report or record:

The proposed rule will require
creation of new online forms to submit
a request to institute an expungement or
reexamination proceeding, to respond to
Office actions issued during such
proceedings, and to request extensions
of time to respond to Office actions, as
further described in the preamble of this
proposed rule.

The USPTO does not anticipate the
proposed rule to have a
disproportionate impact upon any
particular class of small or large entities.
Any entity that has a pending trademark
application or a registered trademark
could potentially be impacted by this
proposed rule.

The professional skills necessary for
completion of the online forms are not
more burdensome than the skills
necessary for completion of current
USPTO reporting requirements and
would not be disproportionately
burdensome for small entities.

5. Identification, to the extent
practicable, of all relevant Federal rules
which may duplicate, overlap, or
conflict with the proposed rule:

The proposed rule would not
duplicate, overlap, or conflict with any
other Federal rules.

6. Description of any significant
alternatives to the proposed rule which
accomplish the stated objectives of
applicable statutes and which minimize
any significant economic impact of the
rule on small entities:

The TMA mandates the framework for
many of the procedures proposed in this
rulemaking, particularly in regard to the
changes to the letter of protest
procedures and most of the procedures
for the new ex parte expungement and
reexamination proceedings, except for
those indicated below. Thus, the
USPTO has little to no discretion in the
rulemaking required to implement those
procedures. Accordingly, the discussion
below addresses only those provisions

for which alternatives were possible
because the TMA provided the Director
discretion to implement regulations. In
those cases, the USPTO chose the
option that best balanced the need to
achieve the stated objectives with the
need to create processes that are the
least burdensome on all parties.

Fees: As authorized by the TMA, the
proposed rule establishes fees for
petitions requesting ex parte
expungement or reexamination of a
registration and for extensions of time to
respond to an Office action. The USPTO
proposes a fee of $600 per class for a
petition requesting ex parte
expungement or reexamination of a
registration, with the intent to balance
the need for cost recovery with the
objective of providing a lower-cost
alternative for third parties to seek
cancellation of registered marks for
which the required use in commerce has
not been made. The USPTO considered
alternative fee proposals for these newly
created ex parte proceedings. One
option was to charge $250 per petition,
which is the same amount as the current
fee for electronically filed petitions to
the Director under § 2.146. However,
that amount was determined to be
insufficient for cost recovery because
petitions for expungement or
reexamination are different proceedings
than other petitions to the Director,
because reviewing these petitions and
conducting any resulting proceeding
will require more time and resources.
Therefore they are likely to incur higher
processing costs. In addition, the
USPTO considered setting the fee at
$1,000 per class of goods or services
involved in the petition. However, this
amount was deemed too high in view of
the USPTO’s objective to provide an
inexpensive mechanism for cancellation
of a registration when the required use
in commerce of the registered mark has
not been made.

The USPTO is also proposing a fee of
$125 for electronically filed extensions
of time to respond to an Office action
and a fee of $225 for such extensions
that are filed on paper. These fees are
consistent with the current fees for
requesting an extension of time to file a
statement of use and are intended to
recover associated costs while
incentivizing applicants to respond to
Office actions within the initial three-
month deadline. The USPTO considered
the alternative to charge no fee for such
extensions, but that option would not
aid in cost recovery and would not
provide an incentive to respond earlier,
undermining the purpose of the
proposed flexible response periods.

Limit on petitions requesting
expungement or reexamination: The
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USPTO is not currently proposing a
limitation on the number of petitions for
expungement or reexamination that can
be filed against a registration. However,
the Office did consider such a limit of
petition-initiated proceedings against a
registration that had already been the
subject of instituted proceedings in
order to provide a definite end to
challenges, leaving any further
challenges to TTAB cancellation
proceedings. Considering that there are
already safeguards in place to prevent
abuse, the Office was concerned that
imposing artificial limitations might
undermine the utility of the proceedings
to clear the register of unused marks. In
addition, the USPTO considered the
alternatives of limiting the number of
petitions a particular petitioner or real
party in interest may file, but those
options did not further the ultimate
purpose of the expungement or
reexamination proceeding, which is to
cancel a registration in whole or in part
when evidence shows that use of the
mark in commerce has not been made.
Reasonable investigation and
evidence: Under the TMA and the
proposed rule, a petition for
expungement or reexamination must
include a verified statement that sets
forth the elements of the reasonable
investigation the petitioner conducted
to determine that the mark was never
used in commerce (for expungement
petitions) or not in use in commerce as
of the relevant date (for reexamination
petitions) on or in connection with the
goods and/or services identified in the
petition. The proposed rule defines a
“reasonable investigation” as one that is
based on available information and
must include searches calculated to
return information about the underlying
inquiry from reasonably accessible
sources where evidence concerning use
of the mark during the relevant time
period on or in connection with the
relevant goods and/or services would
normally be found. The proposed rule
indicates that a sufficient reasonable
investigation will depend on the
individual circumstances, but includes
a non-exhaustive list of sources of
evidence for a reasonable investigation.
These include State and Federal
trademark records, internet websites,
records from State and Federal agencies,
litigation records, knowledge of
marketplace activities, and any other
reasonably accessible source with
information relevant to whether the
mark at issue was used in commerce.
The USPTO considered an alternative
approach of providing a more
exhaustive list of the types of evidence
that would meet the burden for these
newly created proceedings. However,

the USPTO acknowledges that the types
of evidence will vary by industry and
the types of goods and services being
challenged. Therefore, it is not practical
to create a complete list in the rule that
would apply in all situations. Instead,
the USPTO opted to identify a standard
in line with the statute and legislative
history, and to include a non-exhaustive
list of efforts and evidence to meet the
standard. This alternative provides
guidance to filers while not limiting
them to specific types of evidence listed
in the rule.

Director-initiated proceedings: The
TMA authorizes Director-initiated
expungement and reexamination
proceedings. In addition to the
requirements in the TMA, the proposed
rule explains that the Director may
institute a proceeding that includes
additional goods and/or services
identified in the subject registration on
the Director’s own initiative and
consolidate consideration of the new
proceeding with the pending
proceeding. The USPTO considered an
alternative approach that involved not
allowing consolidation of proceedings
in this circumstance, but this option
would hinder proper and efficient
management of multiple related
proceedings.

Response time periods in new ex
parte proceedings: The proposed rule
sets a deadline of two months for
responding to a non-final or final Office
action issued in a reexamination and/or
expungement proceeding. The USPTO
considered a number of alternatives to
this response deadline framework.
These alternatives included a two-
month response period with an optional
one-month extension; a three-month
response period for the initial Office
action and a three-month period for the
final Office action; and different
response periods for the initial Office
action and the final Office action.

In weighing these options, the Office
considered the fact that, once an Office
action has been received by a registrant,
the registrant will need time to review
the content of the Office action, hire
counsel if needed, and conduct fact-
finding and evidence gathering in order
to provide a response. The Office also
considered the fact that a traditional six-
month response period maximizes the
time for the registrant to engage in these
necessary activities but could
potentially result in prolonged review,
which is contrary to the objective to
provide a faster and more efficient
alternative to addressing claims of lack
of proper use.

The selected two-month response
period balances this objective with the
registrant’s need for time to engage in

the necessary activities to provide a
response to the Office action.
Furthermore, the USPTO plans to
provide a courtesy notification to the
registrant that a petition has been filed
so as to facilitate early notice of a
possible proceeding.

Flexible response periods: The TMA
authorizes the USPTO to establish
flexible response periods to respond to
Office actions. The proposed rule sets a
period of three months for responding to
an Office action in applications under
sections 1 and/or 44 of the Act, but
provides an option for applicants to
request a single three-month extension
of this three-month deadline, for a total
response time of up to six months. The
same response deadline framework is
also proposed for post-registration
Office actions issued in connection with
the examination of registration
maintenance documents. This proposed
alternative was selected because it is
supported by the USPTO’s data
analytics regarding average response
times, is the option with the least
burden and costs for filers, and avoids
uncertainty in filing deadlines by
providing consistent deadlines for
responses.

The USPTO considered three
alternatives to the proposals to
implement flexible response periods.
The first alternative was to maintain six-
month response periods for any Office
action that contains a substantive
refusal and provide a shorter response
period for any Office action that
contained only formal requirements,
because responses for these typically
require less time. This alternative may
require some discretion by examining
attorneys to decide which response
period applies if, for example, it is not
clear whether the Office action contains
a substantive refusal. Additionally,
public feedback indicated that this
approach results in the length of the
response period being unknown until
the Office action is received and would
require the monitoring of multiple
possible deadlines.

A second alternative considered was
to offer shorter response periods for all
Office actions, but to offer an initial
response period of two months, with
one-month extensions with a
corresponding fee, to reach the full six
months. The fee for extension would be
progressively higher, depending on
when the response and extension
request were filed. For example,
responses filed in the third, fourth, fifth,
or sixth month would, respectively,
have an extension fee of $50, $75, $125,
and $150. An application would be
abandoned when a response is not
received within the two-month period
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or such other extended deadline as
requested and paid for by applicant, not
to exceed six months from the Office
action issue date. This alternative puts

a greater burden on filers to track
multiple deadlines and could also
increase costs to filers to file and pay for
multiple extensions to reach the full six-
month period for response.

Finalll) , the USPTO considered a two-
phase examination system. Under this
approach, a USPTO examiner could
review application formalities and issue
a formalities Office action with a
shortened response period of two
months, extendable in two-month
increments to a full six months upon
request and payment of a fee. Once the
formalities were addressed, the
application could enter the second
phase of the examination, whereby an
examiner would issue an Office action
containing any substantive refusals that
identifies a response deadline of three
months, extendable for another three
months to a total of six months, upon
request and payment of a fee.

Suspension of proceedings: The
USPTO proposes amendments to the
rules concerning suspension of
proceedings to align them with current
practice and to clarify that the new ex
parte expungement and reexamination
proceedings are among the types of
proceedings for which suspension of
action by the Office or the TTAB is
authorized.

The alternative was to take no action
in amending these rules, but that option
would result in a continued
misalignment of the rules and USPTO
practice, and could hinder proper and
efficient management of multiple
related proceedings.

Attorney recognition: The proposed
rule provides that, for the purposes of
an application or registration,
recognition of a qualified attorney as the
applicant’s or registrant’s representative
will continue until the owner revokes
the appointment or the attorney
withdraws from representation. This
would allow recognition to continue
when an application abandons, post-
registration documents are filed, or a
registration expires or is cancelled.
Accordingly, owners and attorneys
would be required to proactively file
documents to, respectively, revoke an
appointment or withdraw from
representation when the representation
has ended, rather than simply having
recognition by the USPTO end
automatically when certain events,
including abandonment or registration,
occur. In addition, the proposed rule
provides that, when a practitioner has
been mistakenly, falsely, or fraudulently
designated as a representative for an

applicant, registrant, or party to a
proceeding without the practitioner’s
prior authorization or knowledge,
recognition of that practitioner shall be
ineffective. It also clarifies practitioners’
obligations when withdrawing from
representation and proposes to delete a
provision relating to conflicts of interest
that has been superseded by the
USPTO’s Rules of Professional Conduct.

The USPTO considered not updating
the current rules on attorney recognition
as an alternative to the proposed rule.
However, leaving the regulations as they
are currently written would result in
continued inconsistency between the
rule and current USPTO practice, would
complicate the implementation a role-
based access control system that is
intended to improve USPTO database
integrity, and would potentially hinder
the USPTQ’s ability to combat
misleading solicitations sent to
trademark applicants and registrants as
well as other improper activities.

C. Executive Order 12866 (Regulatory
Planning and Review): This rule has
been determined to be Significant for
purposes of Executive Order 12866
(Sept. 30, 1993).

D. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
USPTO has complied with Executive
Order 13563 (Jan. 18, 2011).
Specifically, the USPTO has, to the
extent feasible and applicable: (1) Made
a reasoned determination that the
benefits justify the costs of the rule; (2)
tailored the rule to impose the least
burden on society consistent with
obtaining the regulatory objectives; (3)
selected a regulatory approach that
maximizes net benefits; (4) specified
performance objectives; (5) identified
and assessed available alternatives; (6)
provided the public with a meaningful
opportunity to participate in the
regulatory process, including soliciting
the views of those likely affected prior
to issuing an NPRM, and provided
online access to the rulemaking docket;
(7) attempted to promote coordination,
simplification, and harmonization
across government agencies and
identified goals designed to promote
innovation; (8) considered approaches
that reduce burdens and maintain
flexibility and freedom of choice for the
public; and (9) ensured the objectivity of
scientific and technological information
and processes, to the extent applicable.

E. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

F. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian tribes, (2) impose
substantial direct compliance costs on
Indian tribal governments, or (3)
preempt tribal law. Therefore, a tribal
summary impact statement is not
required under Executive Order 13175
(Nov. 6, 2000).

G. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
rulemaking is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

H. Executive Order 12988 (Civil
Justice Reform): This rulemaking meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

I. Executive Order 13045 (Protection
of Children): This rulemaking does not
concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

J. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not affect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

K. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the USPTO will
submit a report containing the final rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the Government
Accountability Office. The changes in
this proposed rule are not expected to
result in an annual effect on the
economy of $100 million or more, a
major increase in costs or prices, or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.
Therefore, this proposed rule is not
expected to result in a “major rule” as
defined in 5 U.S.C. 804(2).

L. Unfunded Mandates Reform Act of
1995: The changes set forth in this
rulemaking do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
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and tribal governments, in the aggregate,
of $100 million (as adjusted) or more in
any one year, or a Federal private sector
mandate that will result in the
expenditure by the private sector of
$100 million (as adjusted) or more in
any one year, and will not significantly
or uniquely affect small governments.
Therefore, no actions are necessary
under the provisions of the Unfunded
Mandates Reform Act of 1995. See 2
U.S.C. 1501 et seq.

M. National Environmental Policy Act
of 1969: This rulemaking will not have
any effect on the quality of the
environment and is thus categorically
excluded from review under the
National Environmental Policy Act of
1969. See 42 U.S.C. 4321 et seq.

N. National Technology Transfer and
Advancement Act of 1995: The
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) are not applicable because this
rulemaking does not contain provisions
that involve the use of technical
standards.

O. Paperwork Reduction Act of 1995:
In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), some of the
paperwork and other information
collection burdens discussed in this
proposed rulemaking have already been
approved under Office of Management
and Budget (OMB) Control Numbers
0651—0040 (Trademark Trial and
Appeal Board (TTAB) Actions), 0651—
0050 (Response to Office Action and
Voluntary Amendment Forms), and
0651-0055 (Post Registration
(Trademark Processing)).

In addition, this proposed rulemaking
adds new items and fees regarding
petitions requesting institution of
expungement and reexamination
proceedings, responses to Office actions
issued in connection with expungement
and reexamination, and requests for an
extension of time to respond to an
Office action. The new information
collection requirements included in this
proposed rulemaking have been
submitted as a new information

collection request (ICR) for approval to
OMB.

Please send comments on this new
ICR to OMB’s Office of Information and
Regulatory Affairs via email to oira_
submissions@omb.eop.gov, Attention:
Desk Officer for USPTO, Washington,
DC 20503. Please state that your
comments refer to Docket No. PTO-T-
2021-0008. Please send a copy of your
comments to USPTO using one of the
methods described under ADDRESSES at
the beginning of this document.

Title of information collection:
Expungement and Reexamination
Proceedings.

Affected public: Private sector,
individuals, and households.

Estimated annual number of
respondents: 10,561.

Estimated annual number of
responses: 11,116.

Estimated total annual burden hours:
10,865.

Estimated total annual respondent
hourly cost burden: $4,346,000.

TABLE 1—PROPOSED BURDEN HOURS FOR PRIVATE SECTOR RESPONDENTS

Estimated Estlmat?d Estimated time ESt'mat?d Rate 1 Estimated
ltem No. Item annual annua for response annua ate annual
respondents responses (hour) burden ($/hour) burden
(year) (hour/year)
(@) (b) (a) x (b) = (c) (d) (c) x (d) = (e)
T e Petition for Ex Parte 1,843 1,940 15 2,910 $400 $1,164,000
Expungement.
2 e Response to Ex Parte 1,659 1,746 1 1,746 400 698,400
Expungement Office
Action.
3 Response to Director-Ini- 185 194 1 194 400 77,600
tiated Expungement
Office Action.
4o Petition for Ex Parte Re- 1,229 1,294 1.5 1941 400 776,400
examination.
5 e Response to Ex Parte 1,106 1,164 1 1,164 400 465,600
Reexamination Office
Action.
6 e Response to Ex Parte 123 130 1 130 400 52,000
Director-Initiated Re-
examination Office Ac-
tion.
T o Request for Extension of 2,304 2,425 0.25 606 400 242,400
Time for Filing a Re-
sponse to Office Ac-
tion.
Totals ... | e 8,449 8,893 | .o 8,691 | oo 3,476,400

12019 Report of the Economic Survey, published by the Committee on Economics of Legal Practice of the American Intellectual Property Law
Association (AIPLA), https://www.aipla.org/detail/journal-issue/2019-report-of-the-economic-survey. The USPTO uses the mean rate for attorneys
in private firms, which is $400 per hour.
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TABLE 2—PROPOSED BURDEN HOURS FOR INDIVIDUAL AND HOUSEHOLD RESPONDENTS
Estimated Eztr:rr]]qa;?d Estimated time Eztr;r:a;?d Rate 2 Estimated
Iltem No. Item annual res oﬁses for response burduen ($/hour) annual
respondents p (hour) burden
(year) (hour/year)
(@) (b) (a) x (b) = (c) (d) (c) x (d) = (e)
T e Petition for Ex Parte 461 485 1.5 728 $400 $291,200
Expungement.
2 e Response to Ex Parte 415 437 1 437 400 174,800
Expungement Office
Action.
3 Response to Director-Ini- 46 49 1 49 400 19,600
tiated Expungement
Office Action.
4o Petition for Ex Parte Re- 307 323 1.5 485 400 194,000
examination.
[ Response to Ex Parte 276 291 1 291 400 116,400
Reexamination Office
Action.
6 e Response to Ex Parte 31 32 1 32 400 12,800
Director-Initiated Re-
examination Office Ac-
tion.
T o Request for Extension of 576 606 0.25 152 400 60,800
Time for Filing a Re-
sponse to Office Ac-
tion.
Totals ... | oo 2,112 2,223 | e 2174 | e, 869,600

22019 Report of the Economic Survey, published by the Committee on Economics of Legal Practice of the American Intellectual Property Law
Association (AIPLA), https://www.aipla.org/detail/journal-issue/2019-report-of-the-economic-survey. The USPTO uses the mean rate for attorneys
in private firms, which is $400 per hour.

Estimated total annual respondent
non-hourly cost burden: $2,810,175.

This information collection has non-
hourly cost burden in fees paid by the
respondents. There are filing fees
associated with this information

collection for a total of $2,810,175 per
year as outlined in Table 3 below. The

filing fees for petitions for expungement

or reexamination are based on the
number of classes of goods and/or
services in the petition; therefore, the

total filing fees for these submissions
can vary depending on the number of
classes. The filing fees shown here are
the minimum fees associated with this
information collection.

TABLE 3—FILING FEES/NON-HOURLY COST BURDEN TO RESPONDENTS

Estimated
Iltem No. ltem annual Filing fees Total cost

responses

(@) (b) (a) x (b) = (c)

Petition for Ex Parte EXpUNgEmMENt ........cccceeieiirieneniese e 2,425 $600 $1,455,000

Petition for Ex Parte Reexamination ...........cccccceeiieiiiiiiiiee e 1,617 600 970,200

Request for Extension of Time for Filing a Response to Office Action (paper) 61 225 13,725

Request for Extension of Time for Filing a Response to Office Action (TEAS) 2,970 125 371,250

JLIo3 £= L  URSRS 7,073 | oo 2,810,175

The USPTO is soliciting public
comments on this new ICR to:

(a) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(b) Evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(c) Enhance the quality, utility, and
clarity of the information to be
collected; and

(d) Minimize the burden of the

collection of information on those who

are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of IT, e.g., permitting
electronic submission of responses.

Please submit comments on this new

collection of information at

www.reginfo.gov/public/do/PRAMain.
Find this particular information
collection by selecting ““Currently under
Review” or by using the search function
and entering the title of the collection.
Please send a copy of your comments to
the USPTO using one of the methods
described under ADDRESSES at the
beginning of this document.

All comments submitted in response
to this proposed rulemaking are a matter
of public record. The USPTO will
respond to any ICR-related comments in
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the final rulemaking. Copies of this
information collection may be viewed at
the Federal eRulemaking Portal
(www.regulations.gov) or can be
requested from the USPTO via email at
Information.Collection@uspto.gov.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to, a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information has a valid OMB control
number.

P. E-Government Act Compliance:
The USPTO is committed to compliance
with the E-Government Act to promote
the use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes. For
information pertinent to E-Government
Act compliance related to this proposed
rule, please contact Kimberly Hardy,
USPTO Information Collection Officer,
via email at Information.Collection@
uspto.gov or via telephone at 571-270—
0968.

List of Subjects
37 CFR Part 2

Administrative practice and
procedure, Courts, Lawyers,
Trademarks.

37 CFR Part 7

Administrative practice and
procedure, Trademarks.

For the reasons stated in the preamble
and under the authority contained in 15
U.S.C. 1123 and 35 U.S.C. 2, as
amended, the USPTO proposes to
amend parts 2 and 7 of title 37 as
follows:

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

m 1. The authority citation for 37 CFR
part 2 is revised to read as follows:

Authority: 15 U.S.C. 1113, 1123; 35 U.S.C.
2; Section 10, Pub. L. 112—29; Pub. L. 116—
260, 134 Stat. 1182, unless otherwise noted.
Sec. 2.99 also issued under secs. 16, 17, 60
Stat. 434; 15 U.S.C. 1066, 1067.

m 2. Amend § 2.6 by adding paragraphs
(a)(26) and (27) to read as follows:

§2.6 Trademark fees.

(a) R

(26) Petition for expungement and/or
reexamination. For filing a petition for
expungement and/or reexamination
under § 2.91, per class—$600.00

(27) Extension of time for filing a
response to an Office action under

§§2.62(a)(2), 2.141(a), 2.163(c), 2.165(c),
2.184(b)(2) or 2.186(c).

(i) For filing a request for extension of
time for filing a response to an Office
action under §§ 2.62(a)(2), 2.141(a),
2.163(c), 2.165(c), 2.184(b)(2) or 2.186(c)
on paper—$225.00.

(ii) For filing a request for extension
of time for filing a response to an Office
action under §§ 2.62(a)(2), 2.141(a),
2.163(c), 2.165(c), 2.184(b)(2) or 2.186(c)
via TEAS—$125.00.

m 3. Amend § 2.11 by revising
paragraphs (d) and (f) to read as follows:

§2.11 Requirement for representation.

(d) Failure to respond to requirements
issued pursuant to paragraphs (a)
through (c) of this section is governed
by §§ 2.65, 2.93, 2.163, and 7.39, as
appropriate.

* * * * *

(f) Notwithstanding §§ 2.63(b)(2)(ii)
and 2.93(c)(1), if an Office action
maintains only requirements under
paragraphs (a), (b), and/or (c) of this
section, or only requirements under
paragraphs (a), (b), and/or (c) of this
section and the requirement for a
processing fee under § 2.22(c), the
requirements may be reviewed only by
filing a petition to the Director under
§ 2.146.

m 4. Amend § 2.17 by:
m a. Adding a new paragraph (b)(4), and
m b. Revising paragraph (g).

The addition and revision read as

follows:

§2.17 Recognition for representation.
* * * * *

(b) EE

(4) False, fraudulent, or mistaken
designation. Regardless of paragraph
(b)(1) of this section, where a
practitioner has been mistakenly,
falsely, or fraudulently designated as a
representative for an applicant,
registrant, or party to a proceeding
without the practitioner’s prior
authorization or knowledge, recognition
of that practitioner shall be ineffective.
* * * * *

(g) Duration of recognition. The
USPTO considers recognition as to an
application or registration to continue
until the applicant, registrant, or party
to a proceeding revokes authority
pursuant to § 2.19(a)(1) or the
representative withdraws from
representation under § 2.19(b).

m 5. Amend § 2.18 by revising
paragraphs (a)(1) and (2) to read as
follows:

§2.18 Correspondence, with whom held.

(a] R

(1) If an attorney is not recognized as
a representative pursuant to § 2.17(b)(1),

the Office will send correspondence to
the applicant, registrant, or party to the
proceeding.

(2) If an attorney is recognized as a
representative pursuant to § 2.17(b)(1),
the Office will correspond only with
that attorney, except as set forth below.
A request to change the correspondence
address does not revoke a power of
attorney. The Office will not correspond
with another attorney from a different
firm and, except for service of a
cancellation petition and notices of
institution of expungement or
reexamination proceedings, will not
correspond directly with the applicant,
registrant, or a party to a proceeding,
unless:

(i) Recognition of the attorney has
ended pursuant to §2.19; or

(ii) The attorney has been suspended
or excluded from practicing in
trademark matters before the USPTO.

* * * * *

m 6. Amend § 2.19 by:

m a. Revising paragraph (b), and

m b. Adding paragraphs (c) and (d).
The revision and addition read as

follows:

§2.19 Revocation or withdrawal of
attorney.
* * * * *

(b) Withdrawal of attorney required. If
the requirements of § 11.116(a) of this
chapter are met, a practitioner
authorized to represent an applicant,
registrant, or party to a proceeding in a
trademark case must withdraw from
representation before the USPTO by
filing a request to withdraw or, when
applicable, a motion with the
Trademark Trial and Appeal Board as
soon as practicable, but no longer than
30 days after the condition necessitating
withdrawal unless the applicant,
registrant, or party to a proceeding has
already revoked the practitioner’s
authority pursuant to paragraph (a) of
this section. The request or motion to
withdraw must include the following:

(1) The application serial number,
registration number, or proceeding
number;

(2) A statement of the reason(s) why
withdrawal is required under the rules;
and

(3) A statement that the practitioner
shall take steps reasonably practicable
under the circumstances to protect the
client’s interests.

(c) Withdrawal of attorney permitted.
A practitioner may withdraw from
representation before the USPTO if the
requirements of § 11.116(b) of this
chapter are met, upon application to
and approval by the Director or, when
applicable, upon motion granted by the
Trademark Trial and Appeal Board. The
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practitioner must file the request to
withdraw as soon as practicable, but no
longer than 30 days after the
practitioner notifies the client of the
termination of representation unless the
applicant, registrant, or party to a
proceeding has already revoked the
practitioner’s authority pursuant to
paragraph (a) of this section. The
request to withdraw must include the
following:

(1) The application serial number,
registration number, or proceeding
number;

(2) A statement of the reason(s) for the
request to withdraw; and

(3) Either:

(i) A statement that the practitioner
has given notice to the client that the
practitioner is withdrawing from
employment and will be filing the
necessary documents with the Office;
that the client was given notice of the
withdrawal at least two months before
the expiration of any applicable
deadline; that the practitioner has
delivered to the client all documents
and property in the practitioner’s file to
which the client is entitled; and that the
practitioner has notified the client of
any pending or upcoming submission
deadlines; or

(ii) If more than one qualified
practitioner is of record, a statement that
representation by another currently
recognized attorney is ongoing.

(d) Recognition ineffective. If
recognition is not effective under
§2.17(b)(4), then revocation under
paragraph (a) of this section or
withdrawal under paragraph (b) or (c) of
this section is not required.

m 7. Amend § 2.23 by adding paragraph
(d)(3), to read as follows:

§2.23 Requirement to correspond
electronically with the Office and duty to
monitor status.

* * * * *

(d) * *x %

(3) After notice of the institution of an
expungement or reexamination
proceeding under § 2.92, at least every
two months until the registrant receives
a notice of termination under § 2.94, or,
if no notice of institution was received,
at least every six months following the
issue date of the registration.

§2.61 [Amended]

m 8. Amend § 2.61 by removing
paragraph (c).

m 9. Amend § 2.62 by revising
paragraphs (a) and (c) to read as follows:

§2.62 Procedure for submitting response.
(a) Deadline. Each Office action shall
set forth the deadline for response.
(1) Response periods. Unless the
applicant is notified otherwise in an

Office action, the response periods for
an Office action are as follows:

(i) Three months from the issue date,
for an Office action in an application
under section 1 and/or section 44 of the
Act; and

(ii) Six months from the issue date, for
an Office action in an application under
section 66(a) of the Act.

(2) Extensions of time. Unless the
applicant is notified otherwise in an
Office action, the time for response
designated in paragraph (a)(1)(i) of this
section may be extended by three
months up to a maximum of six months
from the Office action issue date, upon
timely request and payment of the fee
set forth in § 2.6(a)(27). To be
considered timely, a request for
extension of time must be received by
the Office on or before the deadline for
response set forth in the Office action.

* * * * *

(c) Form. Responses and requests for
extensions of time to respond must be
submitted through TEAS pursuant to
§ 2.23. Responses and requests for
extensions of time to respond sent via
email or facsimile will not be accorded
a date of receipt.

m 10. Amend § 2.63 by revising
paragraphs (b) introductory text, (b)(1)
and (2), and (c) and (d) to read as
follows:

§2.63 Action after response.
* * * * *

(b) Final refusal or requirement. Upon
review of a response, the examining
attorney may state that any refusal to
register or requirement is final.

(1) If the examining attorney issues a
final action that maintains any
substantive refusal to register, the
applicant may respond by timely filing:

(i) A request for reconsideration under
paragraph (b)(3) of this section that
seeks to overcome any substantive
refusal to register, and comply with any
outstanding requirement, maintained in
the final action;

(ii) An appeal to the Trademark Trial
and Appeal Board under §§ 2.141 and
2.142; or

(iii) A request for extension of time to
respond or appeal under § 2.62(a)(2).

(2) If the examining attorney issues a
final action that contains no substantive
refusals to register, but maintains any
requirement, the applicant may respond
by timely filing:

(i) A request for reconsideration under
paragraph (b)(3) of this section that
seeks to comply with any outstanding
requirement maintained in the final
action;

(ii) An appeal of any requirement to
the Trademark Trial and Appeal Board
under §§ 2.141 and 2.142;

(iii) A petition to the Director under
§ 2.146 to review any requirement, if the
subject matter of the requirement is
procedural, and therefore appropriate
for petition; or

(iv) A request for extension of time to
respond or appeal under § 2.62(a)(2).

(c) Denial of petition. A requirement
that is the subject of a petition decided
by the Director may not subsequently be
the subject of an appeal to the
Trademark Trial and Appeal Board. If a
petition to the Director under § 2.146 is
denied, the applicant will have the later
of:

(1) The time remaining in the
response period set forth in the Office
action that repeated the requirement or
made it final;

(2) The time remaining after the filing
of a timely request for extension of time
to respond or appeal under § 2.62(a)(2);
or

(3) Thirty days from the date of the
decision on the petition to comply with
the requirement.

(d) Amendment to allege use. If an
applicant in an application under
section 1(b) of the Act files an
amendment to allege use under § 2.76
during the response period after
issuance of a final action, the examining
attorney will examine the amendment.
The filing of such an amendment does
not stay or extend the time for filing an
appeal or petition.

m 11. Amend § 2.65 by revising
paragraph (a) to read as follows:

§2.65 Abandonment.

(a) An application will be abandoned
if an applicant fails to respond to an
Office action, or to respond completely,
within the relevant time period for
response under § 2.62(a), including any
granted extension of time to respond
under § 2.62(a)(2). A timely petition to
the Director pursuant to §§ 2.63(a) and
(b) and 2.146 or notice of appeal to the
Trademark Trial and Appeal Board
pursuant to § 2.142, if appropriate, is a
response that avoids abandonment (see
§2.63(b)(4)).

(1) If all refusals and/or requirements
are expressly limited to certain goods
and/or services, the application will be
abandoned only as to those goods and/
or services.

(2) When a timely response by the
applicant is a bona fide attempt to
advance the examination of the
application and is a substantially
complete response to the examining
attorney’s action, but consideration of
some matter or compliance with a
requirement has been omitted, the
examining attorney may grant the
applicant 30 days, or to the end of the
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response period set forth in the action
to which the substantially complete
response was submitted, whichever is
longer, to explain and supply the
omission before the examining attorney
considers the question of abandonment.
* * * * *

m 12. Amend § 2.66 by revising
paragraph (b) to read as follows:

§2.66 Revival of applications abandoned
in full or in part due to unintentional delay.
* * * * *

(b) Petition to Revive Application
Abandoned in Full or in Part for Failure
to Respond to an Office Action. A
petition to revive an application
abandoned in full or in part because the
applicant did not timely respond to an
Office action must include:

(1) The petition fee required by
§2.6(a)(15);

(2) A statement, signed by someone
with firsthand knowledge of the facts,
that the delay in filing the response on
or before the due date was
unintentional; and

(3) A response to the Office action,
signed pursuant to § 2.193(e)(2), or a
statement that the applicant did not
receive the Office action or the
notification that an Office action issued.
If the applicant asserts that the
unintentional delay is based on non-
receipt of an Office action or
notification, the applicant may not
assert non-receipt of the same Office
action or notification in a subsequent
petition.

(4) If the Office action was subject to
a three-month response period under
§2.62(a)(1), and the applicant does not
assert non-receipt of the Office action or
notification, the petition must also
include the fee under § 2.6(a)(27) for a
request for extension of time to respond
under §2.62(a)(2).

(5) If the abandonment was after a
final Office action, the response is
treated as a request for reconsideration
under § 2.63(b)(3), and the applicant
must also file:

(i) A notice of appeal to the
Trademark Trial and Appeal Board
under § 2.141 or a petition to the
Director under § 2.146, if permitted by
§ 2.63(b)(2)(iii); or

(ii) A statement that no appeal or
petition is being filed from any final
refusal or requirement.

* * * * *

m 13. Revise § 2.67 to read as follows:

§2.67 Suspension of action by the Patent
and Trademark Office.

Action by the Office may be
suspended for a reasonable time for
good and sufficient cause. The fact that
a proceeding is pending before the

Office or a court that is relevant to the
issue of initial or continued
registrability of a mark and that
proceeding has not been finally
determined, or the fact that the basis for
registration is, under the provisions of
section 44(e) of the Act, registration of
the mark in a foreign country and the
foreign application is still pending, will
be considered prima facie good and
sufficient cause. An Office or court
proceeding is not considered finally
determined until an order or ruling that
ends the proceeding or litigation has
been rendered and noticed, and the time
for any appeal or other further review
has expired with no further review
sought. An applicant’s request for a
suspension of action under this section
filed within the response period set
forth in § 2.62(a) may be considered
responsive to the previous Office action.
The Office may require the applicant,
registrant, or party to a proceeding to
provide status updates and information
relevant to the ground(s) for suspension,
upon request.

m 14. Revise the undesignated center
heading that precedes § 2.91
“CONCURRENT USE PROCEEDINGS”
to read as follows:

Ex Parte Expungement and
Reexamination

m 15. Add § 2.91 to read as follows:

§2.91 Petition for expungement or
reexamination.

(a) Petition basis. Any person may file
a petition requesting institution of an ex
parte proceeding to cancel a registration
of a mark, in whole or in part, on one
of the following bases:

(1) Expungement, if the mark is
registered under sections 1, 44, or 66 of
the Act and has never been used in
commerce on or in connection with
some or all of the goods and/or services
recited in the registration; or

(2) Reexamination, if the mark is
registered under section 1 of the Act and
was not in use in commerce on or in
connection with some or all of the goods
and/or services recited in the
registration on or before the relevant
date, which for any particular goods
and/or services, is determined as
follows:

(i) In an application for registration of
a mark with an initial filing basis of
section 1(a) of the Act for the goods and/
or services listed in the petition, and not
amended at any point to be filed
pursuant to section 1(b) of the Act, the
relevant date is the filing date of the
application; or

(ii) In an application for registration of
a mark with an initial filing basis or
amended basis of section 1(b) of the Act

for the goods and/or services listed in
the petition, the relevant date is the later
of the filing date of an amendment to
allege use identifying the goods and/or
services listed in the petition, pursuant
to section 1(c) of the Act, or the
expiration of the deadline for filing a
statement of use for the goods and/or
services listed in the petition, pursuant
to section 1(d), including all approved
extensions thereof.

(b) Time for filing. The petition must
be filed while the registration is in force
and:

(1) Where the petition requests
institution of an expungement
proceeding under paragraph (a)(1) of
this section, at any time following the
expiration of 3 years after the date of
registration and, for petitions made after
December 27, 2023, before the
expiration of 10 years following the date
of registration; or

(2) Where the petition requests
institution of a reexamination
proceeding under paragraph (a)(2) of
this section, at any time not later than
5 years after the date of registration.

(c) Requirements for complete
submission. Only complete petitions
under this section will be considered by
the Director under § 2.92, and, once
complete, may not be amended by the
petitioner. A complete petition must be
made in writing, timely filed through
TEAS, and include the following:

(1) The fee required by § 2.6(a)(26);
(2) The U.S. trademark registration
number of the registration subject to the

petition;

(3) The basis for petition under
paragraph (a) of this section;

(4) The name, domicile address, and
email address of the petitioner;

(5) If the domicile of the petitioner is
not located within the United States or
its territories, a designation of an
attorney, as defined in § 11.1 of this
chapter, who is qualified to practice
under § 11.14 of this chapter;

(6) If the petitioner is, or must be,
represented by an attorney, as defined
in §11.1 of this chapter, who is
qualified to practice under § 11.14 of
this chapter, the attorney’s name, postal
address, email address, and bar
information under § 2.17(b)(3);

(7) Identification of each good and/or
service recited in the registration for
which the petitioner requests that the
proceeding be instituted on the basis
identified in the petition;

(8) A verified statement that sets forth
in numbered paragraphs:

(i) The elements of the reasonable
investigation of nonuse conducted, as
defined under paragraph (d) of this
section, where for each source of
information relied upon, the statement
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includes a description of how and when
the searches were conducted and what
the searches disclosed; and

(ii) A concise factual statement of the
relevant basis for the petition, including
any additional facts that support the
allegation of nonuse of the mark in
commerce on or in connection with the
goods and services as specified in
paragraph (a) of this section;

(9) A clear and legible copy of all
documentary evidence supporting a
prima facie case of nonuse of the mark
in commerce and an itemized index of
such evidence. Evidence that supports a
prima facie case of nonuse may also
include, but is not limited to:

(i) Verified statements;

(ii) Excerpts from USPTO electronic
records in applications or registrations;
(iii) Screenshots from relevant web
pages, including the URL and access or

print date;

(iv) Excerpts from press releases,
news articles, journals, magazines, or
other publications, identifying the
publication name and date of
publication; and

(v) Evidence suggesting that the
verification accompanying a relevant
allegation of use in the registration was
improperly signed.

(d) Reasonable investigation of
nonuse. A petitioner must make a bona
fide attempt to determine if the
registered mark was not in use in
commerce or never in use in commerce
on or in connection with the goods and/
or services as specified in paragraph (a)
of this section by conducting a
reasonable investigation.

(1) A reasonable investigation is an
appropriately comprehensive search,
which may vary depending on the
circumstances, but is calculated to
return information about the underlying
inquiry from reasonably accessible
sources where evidence concerning use
of the mark during the relevant time
period on or in connection with the
relevant goods and/or services would
normally be found.

(2) Sources for a reasonable
investigation may include, but are not
limited to:

(i) State and Federal trademark
records;

(ii) Internet websites and other media
likely to or believed to be owned or
controlled by the registrant;

(iii) Internet websites, other online
media, and publications where the
relevant goods and/or services likely
would be advertised or offered for sale;

(iv) Print sources and web pages
likely to contain reviews or discussion
of the relevant goods and/or services;

(v) Records of filings made with or of
actions taken by any State or Federal

business registration or regulatory
agency;

(vi) The registrant’s marketplace
activities, including, for example, any
attempts to contact the registrant or
purchase the relevant goods and/or
services;

(vii) Records of litigation or
administrative proceedings reasonably
likely to contain evidence bearing on
the registrant’s use or nonuse of the
registered mark; and

(viii) Any other reasonably accessible
source with information establishing
nonuse of the mark as specified in
paragraph (a) of this section.

(3) A petitioner need not check all
possible appropriate sources for its
investigation to be considered
reasonable.

(e) Director’s authority. The authority
to act on petitions made under this
section is reserved to the Director, and
may be delegated.

(f) Oral hearings. An oral hearing will
not be held on a petition except when
considered necessary by the Director.

(g) No stay. The mere filing of a
petition for expungement or
reexamination by itself will not act as a
stay in any appeal or inter partes
proceeding that is pending before the
Trademark Trial and Appeal Board, nor
will it stay the period for replying to an
Office action in any pending application
or registration.

m 16. Add §2.92 toread as follows:

§2.92 Institution of ex parte expungement
and reexamination proceedings.

Notwithstanding section 7(b) of the
Act, the Director may, upon a
determination that information and
evidence supports a prima facie case,
institute a proceeding for expungement
or reexamination of a registration of a
mark, either upon petition or upon the
Director’s initiative. Information that
supports a prima facie case of nonuse
with the goods and/or services at issue
shall be based upon all information and
evidence available to the Office. The
electronic record of the registration for
which a proceeding has been instituted
forms part of the record of the
proceeding without any action by the
Office, a petitioner, or a registrant.

(a) Institution upon petition. For each
good and/or service identified in a
complete petition under § 2.91, the
Director will determine if the petition
sets forth a prima facie case of nonuse
to support the petition basis and, if so,
will institute an ex parte expungement
or reexamination proceeding.

(b) Institution upon the Director’s
initiative. The Director may institute an
ex parte expungement or reexamination
proceeding on the Director’s own

initiative, within the time periods set
forth in § 2.91(b), and for the reasons set
forth in § 2.91(a), based on information
that supports a prima facie case for
expungement or reexamination of a
registration for some or all of the goods
or services identified in the registration.

(c) Director’s authority. (1) Any
determination by the Director whether
to institute an expungement or
reexamination proceeding shall be final
and non-reviewable.

(2) The Director may institute an
expungement and/or reexamination
proceeding for fewer than all of the
goods and/or services identified in a
petition under § 2.91. The identification
of particular goods and/or services in a
petition does not limit the Director from
instituting a proceeding that includes
additional goods and/or services
identified in the subject registration on
the Director’s own initiative, under
paragraph (b) of this section.

(d) Estoppel. (1) Upon termination of
an expungement proceeding under
§2.93(c)(3), including after any appeal,
where it has been determined that the
registered mark was used in commerce
on or in connection with any of the
goods and/or services at issue in the
proceedings prior to the date a petition
to expunge was filed under § 2.91 or the
Director-initiated proceedings under
§ 2.92, no further expungement
proceedings may be instituted as to
those particular goods and/or services.

(2) Upon termination of a
reexamination proceeding under
§2.93(c)(3), including any appeal,
where it is has been determined that the
registered mark was used in commerce
on or in connection with any of the
goods and/or services at issue, on or
before the relevant date established in
the proceedings, no further
expungement or reexamination
proceedings may be instituted as to
those particular goods and/or services.

(3) With respect to a particular
registration, once an expungement
proceeding has been instituted and is
pending, no later expungement
proceeding may be instituted with
respect to the same goods and/or
services at issue in the pending
proceeding.

(4) With respect to a particular
registration, while a reexamination
proceeding is pending, no later
expungement or reexamination
proceeding may be instituted with
respect to the same goods and/or
services at issue in the pending
proceeding.

(e) Consolidated proceedings.

(1) The Director may consolidate
expungement and reexamination
proceedings involving the same
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registration. Consolidated proceedings
will be considered related parallel
proceedings.

(2) If two or more petitions under
§2.91 are directed to the same
registration and are pending
concurrently, or the Director wishes to
institute an ex parte expungement or
reexamination proceeding on the
Director’s own initiative under
paragraph (b) of this section concerning
a registration for which one or more
petitions under § 2.91 are pending, the
Director may elect to institute a single
proceeding.

(3) Unless barred under paragraph (d)
of this section, if any expungement or
reexamination proceeding is instituted
while a prior expungement or
reexamination proceeding directed to
the same registration is pending, the
Director may consolidate the
proceedings.

(f) Notice of Director’s determination
whether to institute proceedings. (1) In
a determination based on a petition
under § 2.91, if the Director determines
that no prima facie case of nonuse has
been made and thus no proceeding will
be instituted, notice of this
determination will be provided to the
registrant and petitioner, and will
include the means to access the petition
and supporting documents and
evidence.

(2) If the Director determines that a
proceeding should be instituted based
on a prima facie case of nonuse of a
registered mark as to any goods and/or
services recited in the registration, or
consolidates proceedings under
paragraph (e) of this section, the
Director’s determination and notice of
the institution of the proceeding will be
set forth in an Office action under
§ 2.93(a). If a proceeding is instituted
based in whole or in part on a petition
under § 2.91, the Office action will
include the means to access any petition
and the supporting documents and
evidence supporting a prima facie case
that formed the basis for the Director’s
determination. Notice of the Director’s
determination will also be provided to
the petitioner.

(g) Other mark types. (1) Registrations
subject to expungement and
reexamination proceedings include
collective trademarks, collective service
marks, and certification marks.

(2) The use that is the subject of the
inquiry in expungement and
reexamination proceedings for these
mark types is defined in § 2.2(k)(2) for
collective trademarks and collective
service marks, and § 2.2(k)(4) for
certification marks.

m 17. Add § 2.93 to read as follows:

§2.93 Expungement and reexamination
procedures.

(a) Office action. An Office action
issued to a registrant pursuant to § 2.92
(f)(2) will require the registrant to
provide such evidence of use,
information, exhibits, affidavits, or
declarations as may be reasonably
necessary to rebut the prima facie case
of nonuse by establishing that the
required use in commerce has been
made on or in connection with the
goods and/or services at issue as of the
date relevant to the proceeding. The
Office action may also include
requirements under §§2.11, 2.23, and
2.189, as appropriate.

(b) Response—(1) Deadline. The
registrant’s response to an Office action
must be received by the Office within
two months from the issue date. If the
registrant fails to timely respond to a
non-final Office action, the proceeding
will terminate, and the registration will
be cancelled as to the relevant goods
and/or services.

(2) Signature. The response must be
signed by the registrant, someone with
legal authority to bind the registrant
(e.g., a corporate officer or general
partner of a partnership), or a
practitioner qualified to practice under
§ 11.14 of this chapter, in accordance
with the requirements of § 2.193(e)(2).

(3) Form. Responses must be
submitted through TEAS. Responses
sent via email or facsimile will not be
accorded a date of receipt.

(4) Response in an expungement
proceeding. In an expungement
proceeding, an acceptable response
consists of one or more of the following:

(i) Evidence of use, in accordance
with paragraph (b)(6) of this section,
establishing that use of the mark in
commerce occurred on or in connection
with the goods and/or services at issue
either before the filing date of the
relevant granted petition to expunge
under § 2.91(a)(1) or before the date the
proceeding was instituted by the
Director under § 2.92(b), as appropriate;

(ii) Verified statements and
supporting evidence to establish that
any nonuse as to particular goods and/
or services with a sole basis under
section 44(e) or section 66(a) of the Act
is due to special circumstances that
excuse such nonuse; and/or

(iii) Deletion of some or all of the
goods and/or services at issue in the
proceeding, if appropriate, subject to the
provisions of paragraph (d) of this
section.

(5) Response in a reexamination
proceeding. In a reexamination
proceeding, an acceptable response
consists of one or more of the following:

(i) Evidence of use, in accordance
with paragraph (b)(6) of this section,
establishing that use of the mark in
commerce occurred on or in connection
with each particular good and/or service
at issue, on or before the relevant date
set forth in § 2.91(a)(2); and/or

(ii) Deletion of some or all of the
goods and/or services at issue in the
proceeding, if appropriate, subject to the
provisions of paragraph (d) of this
section.

(6) Evidence of use. Evidence of use
of the mark in commerce on or in
connection with any particular good
and/or service must be consistent with
the definition of “use in commerce” set
forth in section 45 of the Act and is not
limited in form to that of specimens
under § 2.56. Any evidence of use must
be accompanied by a verified statement
setting forth in numbered paragraphs
factual information about the use of the
mark in commerce and the supporting
evidence, including how the evidence
demonstrates use of the mark in
commerce as of any relevant date for the
goods and/or services at issue. Evidence
must be labeled, and an itemized index
of the evidence must be provided such
that the particular goods and/or services
supported by each item submitted as
evidence of use is clear.

(c) Action after response. After
response by the registrant, the Office
will review the registrant’s evidence of
use or showing of applicable excusable
nonuse, and/or arguments, and
determine compliance with any
requirement.

(1) Final Office action. If the
registrant’s timely response fails to rebut
the prima facie case of nonuse or fully
comply with all outstanding
requirements, a final Office action will
issue that addresses the evidence,
includes the examiner’s decision, and
maintains any outstanding requirement.
After issuance of a final Office action,
the registrant may respond by timely
filing:

(i) A request for reconsideration of the
final Office action that seeks to further
address the issue of use of the mark in
commerce and/or comply with any
outstanding requirement maintained in
the final action; or

(ii) An appeal to the Trademark Trial
and Appeal Board under § 2.143.

(2) Time for filing a request for
reconsideration or petition to the
Director. (i) A request for
reconsideration must be filed prior to
the expiration of time provided for an
appeal in § 2.143. Filing a request for
reconsideration does not stay or extend
the time for filing an appeal or a petition
under paragraph (c)(2)(iv) of this
section.
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(ii) Prior to the expiration of time for
filing an appeal to the Trademark Trial
and Appeal Board under §2.143, a
registrant may file a petition to the
Director under § 2.146 for relief from
any outstanding requirement under
§§2.11, 2.23, and 2.189 made final. If
the petition is denied, the registrant will
have 2 months from the date of issuance
of the final action that contained the
final requirement, or 30 days from the
date of the decision on the petition,
whichever date is later, to comply with
the requirement. A requirement that is
the subject of a petition decided by the
Director may not subsequently be the
subject of an appeal to the Trademark
Trial and Appeal Board.

(3) Termination of proceeding. (i) If,
upon review of any timely response, the
Office finds that the registrant has
rebutted the prima facie case of nonuse
and complied with all outstanding
requirements, the proceeding will
terminate and a notice of termination
shall be issued under § 2.94.

(ii) If, after issuance of the final
action, the registrant fails to timely
comply with any outstanding
requirement, or the Office finds that the
registrant has failed to rebut the prima
facie case of nonuse of the mark on or
in connection with any of the goods
and/or services at issue in the
proceeding, the proceeding will
terminate, and a notice of termination
shall be issued under § 2.94 after the
time for appeal has expired or any
appeal proceeding has terminated,
pursuant to §§2.143-2.145.

(d) Deletion of goods and/or services.
The registrant may respond to an Office
action under this section by requesting
that some or all of the goods and/or
services at issue in the proceeding be
deleted from the registration. No other
amendment to the identification of
goods or services in a registration will
be permitted in a response.

(1) An acceptable deletion requested
in a response under this section shall be
immediate in effect, and reinsertion of
goods and/or services or further
amendments that would add to or
expand the scope of the goods and/or
services shall not be permitted. Deletion
of goods and/or services in an
expungement or reexamination
proceeding after the submission and
prior to the acceptance of an affidavit or
declaration under section 8 or 71 of the
Act will result in a fee under § 2.161 (c)
or §7.37(c).

(2) A submission other than one made
under this section, including a request
to surrender the subject registration for
cancellation under § 2.172 or a request
to amend the registration under § 2.173,
filed after the issuance of an Office

action under this section, does not
constitute a sufficient response to an
Office action under this section. The
registrant must notify the Office of such
submission in a timely response.

(3) Deletion of goods and/or services
at issue in a pending proceeding in a
response, a surrender for cancellation
under § 2.172, an amendment of the
registration under § 2.173, or any other
accepted submission, shall render the
proceeding moot as to those goods and/
or services, and no further
determination will be made regarding
the registrant’s use of the mark in
commerce as to those goods and/or
services.

m 18. Add § 2.94 to read as follows:

§2.94 Action after expungement or
reexamination.

Upon termination of an expungement
or reexamination proceeding, the Office
shall issue a notice of termination that
memorializes the final disposition of the
proceeding as to each of the goods and/
or services at issue in the proceeding.
Where appropriate, the registration will
be cancelled, in whole or in part, based
on the final disposition of the
proceeding.

m 19. Add an undesignated center
heading that precedes § 2.99 to read as
follows:

Concurrent Use Proceedings

m 20. Revise the undesignated center
heading that precedes §2.111
“CANCELLATION” to read as follows:

Cancellation Proceedings Before the
Trademark Trial and Appeal Board

m 21. Amend § 2.111 by revising
paragraph (b) to read as follows:

§2.111 Filing petition for cancellation.
* * * * *

(b) Any person who believes that he,
she, or it is or will be damaged by a
registration may file a petition,
addressed to the Trademark Trial and
Appeal Board, for cancellation of the
registration in whole or in part. The
petition for cancellation need not be
verified, but must be signed by the
petitioner or the petitioner’s attorney, as
specified in § 11.1 of this chapter, or
other authorized representative, as
specified in § 11.14(b) of this chapter.
Electronic signatures pursuant to
§2.193(c) are required for petitions
submitted electronically via ESTTA.
The petition for cancellation may be
filed at any time in the case of
registrations on the Supplemental
Register or under the Act of 1920, or
registrations under the Act of 1881 or
the Act of 1905, which have not been
published under section 12(c) of the

Act, on any ground specified in section
14(3) or section 14(5) of the Act, or at
any time after the three-year period
following the date of registration on the
ground specified in section 14(6) of the
Act. In all other cases, including nonuse
claims not specified in section 14(6), the
petition for cancellation and the
required fee must be filed within five
years from the date of registration of the
mark under the Act or from the date of
publication under section 12(c) of the
Act.

* * * * *

m 22. Amend § 2.117 by revising
paragraph (a) to read as follows:

§2.117 Suspension of proceedings.

(a) Whenever it shall come to the
attention of the Trademark Trial and
Appeal Board that a civil action, another
Board proceeding, or an expungement
or reexamination proceeding may have
a bearing on a pending case,
proceedings before the Board may be
suspended until termination of the civil
action, the other Board proceeding, or
the expungement or reexamination
proceeding. A civil action or proceeding
is not considered to have been
terminated until an order or ruling that
ends litigation has been rendered and
noticed and the time for any appeal or
other further review has expired with no
further review sought.

* * * * *

m 23. Revise § 2.141 to read as follows:

§2.141 EXx parte appeals from refusal to
register by action of trademark examining
attorney.

(a) An applicant may, upon final
refusal to register by the trademark
examining attorney, appeal to the
Trademark Trial and Appeal Board
upon payment of the prescribed fee for
each class in the application for which
an appeal is taken, within the time
provided in § 2.62(a), including any
granted extension of time to respond or
appeal under § 2.62(a)(2). A second
refusal to register on the same grounds
may be considered as final by the
applicant for purpose of appeal.

(b) The applicant must pay an appeal
fee for each class from which the appeal
is taken. If the applicant does not pay
an appeal fee for at least one class of
goods or services before expiration of
the filing period, the application will be
abandoned. In a multiple-class
application, if an appeal fee is
submitted for fewer than all classes, the
applicant must specify the class(es) in
which the appeal is taken. If the
applicant timely submits a fee sufficient
to pay for an appeal in at least one class,
but insufficient to cover all the classes,
and the applicant has not specified the
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class(es) to which the fee applies, the
Board will issue a written notice setting
a time limit in which the applicant may
either pay the additional fees or specify
the class(es) being appealed. If the
applicant does not submit the required
fee or specify the class(es) being
appealed within the set time period, the
Board will apply the fee(s) to the
class(es) in ascending order, beginning
with the lowest numbered class
containing goods and/or services at
issue in the appeal.

m 24. Amend § 2.142 by revising
paragraphs (a), (b)(3), and (d) to read as
follows:

§2.142 Time and manner of ex parte
appeals.

(a) Any appeal filed under the
provisions of § 2.141 must be filed
within the time provided in § 2.62(a),
including any granted extension of time
to respond or appeal under § 2.62(a)(2).
An appeal is taken by filing a notice of
appeal, as prescribed in § 2.126, and
paeibi)ng the appeal fee.

(3) Citation to evidence in briefs
should be to the documents in the
electronic record for the subject
application or registration by date, the
name of the paper under which the
evidence was submitted, and the page
number in the electronic record.

(d) The evidentiary record in the
proceeding should be complete prior to
the filing of an appeal. Evidence should
not be filed with the Board after the
filing of a notice of appeal.

(1) In an appeal from a refusal to
register, if the appellant or the
examining attorney desires to introduce
additional evidence after an appeal is
filed, the appellant or the examining
attorney must submit a request to the
Board to suspend the appeal and to
remand the application for further
examination.

(2) In an appeal from an expungement
or reexamination proceeding, no
additional evidence may be included
once an appeal is initiated, and the
Board may not remand for further

examination.
* * * * *

m 25. Add § 2.143 to read as follows:

§2.143 Ex parte appeals from
expungement or reexamination proceeding.
(a) A registrant may, upon issuance of
a final Office action in an expungement
or reexamination proceeding under
§ 2.93, appeal to the Trademark Trial
and Appeal Board by filing a notice of
appeal, as prescribed in § 2.126, and
upon payment of the prescribed fee for
each class in the registration for which

the appeal is taken, within two months
of the date of issuance of the final Office
action. If the registrant does not pay an
appeal fee for at least one class of goods
or services before expiration of the time
for appeal, the Office shall terminate the
appeal proceeding. In a multiple-class
registration, if an appeal fee is
submitted for fewer than all classes, the
registrant must specify the class(es) in
which the appeal is taken. If the
registrant timely submits a fee sufficient
to pay for an appeal in at least one class,
but insufficient to cover all the classes,
and the registrant has not specified the
class(es) to which the fee applies, the
Board will issue a written notice setting
a time limit in which the registrant may
either pay the additional fees or specify
the class(es) being appealed. If the
registrant does not submit the required
fee or specify the class(es) being
appealed within the set time period, the
Board will apply the fee to the class(es)
in ascending order, beginning with the
lowest numbered class containing goods
and/or services at issue in the
reexamination and/or expungement
proceeding.

(b) The time and manner of ex parte
appeals made under paragraph (a) of
this section shall, in all other respects,
follow the time and manner set forth in
§2.142 (b)—(e).

m 26. Amend § 2.145 by revising
paragraphs (a)(1) and (c)(1) to read as
follows:

§2.145 Appeal to court and civil action.

(a) * * * (1) An applicant for
registration, a registrant in an
expungement or reexamination
proceeding, or any party to an
interference, opposition, or cancellation,
or any party to an application to register
as a concurrent user, hereinafter referred
to as inter partes proceedings, who is
dissatisfied with the decision of the
Trademark Trial and Appeal Board, and
any registrant who has filed an affidavit
or declaration under section 8 or section
71 of the Act or filed an application for
renewal, and is dissatisfied with the
decision of the Director (§§ 2.165,
2.184), may appeal to the United States
Court of Appeals for the Federal Circuit.
It is unnecessary to request
reconsideration by the Board before
filing any such appeal; however, a party
requesting reconsideration must do so
before filing a notice of appeal.

* * * * *

(c) * * * (1) Any person who may
appeal to the United States Court of
Appeals for the Federal Circuit
(paragraph (a) of this section), except for
a registrant subject to an ex parte
expungement or reexamination
proceeding, may have remedy by civil

action under section 21(b) of the Act. It
is unnecessary to request
reconsideration by the Board before
filing any such civil action; however, a
party requesting reconsideration must
do so before filing a civil action.
m 27. Amend § 2.146 by:
m a. Revising paragraphs (b) and (c), and
m b. Adding paragraph (d)(2)(iv).

The revision and addition read as
follows:

§2.146 Petitions to the Director.
* * * * *

(b) Questions of substance arising
during the ex parte prosecution of
applications, or expungement or
reexamination of registrations,
including, but not limited to, questions
arising under sections 2, 3, 4, 5, 6, 16A,
16B, and 23 of the Act of 1946, are not
appropriate subject matter for petitions
to the Director.

(c)(1) Every petition to the Director
shall include a statement of the facts
relevant to the petition, the points to be
reviewed, the action or relief requested,
and the fee required by § 2.6. Any brief
in support of the petition shall be
embodied in or accompany the petition.
The petition must be signed by the
petitioner, someone with legal authority
to bind the petitioner (e.g., a corporate
officer or general partner of a
partnership), or a practitioner qualified
to practice under § 11.14 of this chapter,
in accordance with the requirements of
§2.193(e)(5). When facts are to be
proved on petition, the petitioner must
submit proof in the form of verified
statements signed by someone with
firsthand knowledge of the facts to be
proved, and any exhibits.

(2) A petition requesting
reinstatement of a registration cancelled
in whole or in part for failure to timely
respond to an Office action issued in an
expungement and/or reexamination
proceeding must include a response to
the Office action, signed in accordance
with §2.193.

(d) EE

(2) * *x %

(iv) Where an expungement or
reexamination proceeding has been
instituted under § 2.92, two months
after the date of actual knowledge of the
cancellation of goods and/or services in
a registration and not later than six
months after the date the trademark
electronic record system indicates that
the goods and/or services are cancelled.
m 28. Amend § 2.149 by revising
paragraphs (a) and (i) to read as follows:

§2.149 Letters of protest against pending
applications.

(a) A third party may submit, for
consideration and inclusion in the
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record of a trademark application,
objective evidence relevant to the
examination of the application for a
ground for refusal of registration if the
submission is made in accordance with
this section.

* * * * *

(i) Any determination whether to
include evidence in the record of an
application in a submission under this
section is final and non-reviewable, and
a determination to include or not
include evidence in the application
record shall not prejudice any party’s
right to raise any issue and rely on any
evidence in any other proceeding.

* * * * *

m 29. Amend § 2.163 by:

m a. Revising paragraphs (b) and (c), and
m b. Adding paragraphs (d) and (e).

The revisions and additions read as
follows:

§2.163 Acknowledgment of receipt of
affidavit or declaration.
* * * * *

(b) A response to the refusal must be
filed within three months of the date of
issuance of the Office action, or before
the end of the filing period set forth in
section 8(a) of the Act, whichever is
later. The response must be signed by
the owner, someone with legal authority
to bind the owner (e.g., a corporate
officer or general partner of a
partnership), or a practitioner qualified
to practice under § 11.14 of this chapter,
in accordance with the requirements of
§2.193(e)(2).

(c) Unless notified otherwise in the
Office action, the three-month response
period designated in paragraph (b) of
this section may be extended by three
months up to a maximum of six months
from the Office action issue date, upon
timely request and payment of the fee
set forth in § 2.6(a)(27). To be
considered timely, a request for
extension of time must be received by
the Office on or before the deadline for
response set forth in the Office action.

(d) When a timely response is a bona
fide attempt to advance the examination
of the affidavit or declaration and is a
substantially complete response to the
outstanding Office action, but
consideration of some matter or
compliance with a requirement has been
omitted, the owner may be granted 30
days, or to the end of the response
period set forth in the action to which
the substantially complete response was
submitted, whichever is longer, to
explain and supply the omission before
the cancellation is considered.

(e) If no response is filed within the
time periods set forth above, the
registration will be cancelled, unless
time remains in the grace period under

section 8(a)(3) of the Act. If time
remains in the grace period, the owner
may file a complete new affidavit.

m 30. Revise § 2.165 to read as follows:

§2.165 Petition to Director to review
refusal.

(a) A response to the examiner’s
initial refusal to accept an affidavit or
declaration is required before filing a
petition to the Director, unless the
examiner directs otherwise. See
§ 2.163(b)—(c) for the deadline for
responding to an examiner’s Office
action.

(b) If the examiner maintains the
refusal of the affidavit or declaration,
the owner may file a petition to the
Director to review the action. The
petition must be filed within three
months of the date of issuance of the
action maintaining the refusal.

(c) Unless notified otherwise in the
Office action, the time for response
designated in paragraph (b) of this
section may be extended by three
months up to a maximum of six months
from the Office action issue date, upon
timely request and payment of the fee
set forth in § 2.6(a)(27). To be
considered timely, a request for
extension of time must be received by
the Office on or before the deadline for
response set forth in the Office action.

(d) If no response is filed within the
time periods set forth above, the
registration will be cancelled and a
notice of cancellation will issue.

(e) A decision by the Director is
necessary before filing an appeal or
commencing a civil action in any court.
m 31. Add an undesignated center
heading before § 2.177 to read as
follows:

Court Orders Under Section 37
m 32. Add §2.177 to read as follows:

§2.177 Action on court order under
section 37.

(a) Providing the order to the Office.
If a Federal court has issued an order
concerning a registration under section
37 of the Act, a party to the court action
must:

(i) Submit a certified copy of the order
to the Director, addressed to the Office
of the General Counsel, as provided in
§104.2 of this chapter; and

(ii) If the party is aware of
proceedings concerning the involved
registration that are pending or
suspended before the Trademark Trial
and Appeal Board, file a copy of such
order with the Trademark Trial and
Appeal Board via ESTTA.

(b) Time for submission. A
submission under paragraph (a) of this
section should not be made until after

the court proceeding has been finally
determined. A court proceeding is not
considered finally determined until an
order or ruling that ends the litigation
has been rendered and noticed, and the
time for any appeal or other further
review has expired with no further
review sought.

(c) Action after submission. After the
court proceeding has been finally
determined, appropriate action on a
court order submitted under this section
will normally be taken by the Office
without the necessity of any submission
by an interested party. In circumstances
where the Director or the Trademark
Trial and Appeal Board, if the order
under section 37 involves a registration
over which the Board has jurisdiction,
determines that it would be helpful to
aid in understanding the scope or effect
of the court’s order, a show cause or
other order may issue directing the
registrant, and if appropriate, the
opposing parties to the action from
which the order arose, to respond and
provide information or arguments
regarding the order. The Director may
also request clarification of the order
from the court that issued the order.

m 33. Amend § 2.184 by revising
paragraph (b) to read as follows:

§2.184 Refusal of renewal.
* * * * *

(b)(1) The registrant must file a
response to the refusal of renewal
within three months of the date of
issuance of the Office action or before
the expiration date of the registration,
whichever is later.

(2) Unless notified otherwise in the
Office action, the three-month response
period designated in paragraph (b)(1) of
this section may be extended by three
months up to a maximum of six months
from the Office action issue date, upon
timely request and payment of the fee
set forth in § 2.6(a)(27). To be
considered timely, a request for
extension of time must be received by
the Office on or before the deadline for
response set forth in the Office action.

(3) When a timely response is a bona
fide attempt to advance the examination
of the renewal application and is a
substantially complete response to the
outstanding Office action, but
consideration of some matter or
compliance with a requirement has been
omitted, the owner may be granted 30
days, or to the end of the response
period set forth in the action to which
the substantially complete response was
submitted, whichever is longer, to
explain and supply the omission before
the expiration is considered.

(4) I}gno response is filed within the
time periods set forth above, the
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registration will expire, unless time
remains in the grace period under
section 9(a) of the Act. If time remains
in the grace period, the registrant may
file a complete new renewal
application.

(5) The response must be signed by
the registrant, someone with legal
authority to bind the registrant (e.g., a
corporate officer or general partner of a
partnership), or a practitioner who
meets the requirements of § 11.14 of this
chapter, in accordance with the
requirements of § 2.193(e)(2).

* * * * *

m 34. Amend § 2.186 by:

m a. Revising paragraphs (b) and (c), and
m b. Adding paragraphs (d) and (e).

The revisions and additions read as
follows:

§2.186 Petition to Director to review
refusal of renewal.
* * * * *

(b) If the examiner maintains the
refusal of the renewal application, a
petition to the Director to review the
refusal may be filed. The petition must
be filed within three months of the date
of issuance of the Office action
maintaining the refusal.

(c) Unless notified otherwise in the
Office action, the three-month response
period designated in paragraph (b) of
this section may be extended by three
months up to a maximum of six months
from the Office action issue date, upon
timely request and payment of the fee
set forth in § 2.6(a)(27). To be
considered timely, a request for
extension of time must be received by
the Office on or before the deadline for
response set forth in the Office action.

(d) If no response is filed within the
time periods set forth above, the
renewal application will be abandoned
and the registration will expire.

(e) A decision by the Director is
necessary before filing an appeal or
commencing a civil action in any court.
m 35. Amend § 2.193 by revising
paragraph (e)(5) introductory text to
read as follows:

§2.193 Trademark correspondence and
signature requirements.

* * * * *

(B) * % %

(5) Petitions to Director under § 2.146
or §2.147 or for expungement or
reexamination under § 2.91. A petition
to the Director under §2.146 or § 2.147
or for expungement or reexamination
under § 2.91 must be signed by the
petitioner, someone with legal authority
to bind the petitioner (e.g., a corporate
officer or general partner of a
partnership), or a practitioner qualified
to practice under § 11.14 of this chapter,

in accordance with the following

guidelines:
* * * * *

PART 7—RULES OF PRACTICE IN
FILINGS PURSUANT TO THE
PROTOCOL RELATING TO THE
MADRID AGREEMENT CONCERNING
THE INTERNATIONAL REGISTRATION
OF MARKS

m 36. The authority citation for part 7 is
revised to read as follows:

Authority: 15 U.S.C. 1123, 35 U.S.C. 2,
Pub. L. 116-260, 134 Stat. 1182, unless
otherwise noted.

m 37. Amend § 7.6 by adding paragraph
(a)(9) to read as follows:

§7.6 Schedule of U.S. process fees.

(a] * * %

(9) Extension of time for filing a
response to an Office action under
§§ 7.39(b) or 7.40(c).

(i) For filing a request for extension of
time for filing a response to an Office
action under §§ 7.39(b) or 7.40(c) on
paper—$225.00.

(ii) For filing a request for extension
of time for filing a response to an Office
action under §§ 7.39(b) or 7.40(c) via
TEAS—$125.00.

* * * * *

m 38. Revise § 7.39 to read as follows:

§7.39 Acknowledgment of receipt of and
correcting deficiencies in affidavit or
declaration of use in commerce or
excusable nonuse.

The Office will issue a notice as to
whether an affidavit or declaration is
acceptable, or the reasons for refusal.

(a) A response to the refusal must be
filed within three months of the date of
issuance of the Office action, or before
the end of the filing period set forth in
section 71(a) of the Act, whichever is
later. The response must be signed by
the holder, someone with legal authority
to bind the holder (e.g., a corporate
officer or general partner of a
partnership), or a practitioner qualified
to practice under § 11.14 of this chapter,
in accordance with the requirements of
§2.193(e)(2).

(b) Unless notified otherwise in the
Office action, the three-month response
period designated in paragraph (a) of
this section may be extended by three
months up to a maximum of six months
from the Office action issue date, upon
timely request and payment of the fee
set forth in § 7.6(a)(9). To be considered
timely, a request for extension of time
must be received by the Office on or
before the deadline for response set
forth in the Office action.

(c) When a timely response is a bona
fide attempt to advance the examination

of the affidavit or declaration and is a
substantially complete response to the
outstanding Office action, but
consideration of some matter or
compliance with a requirement has been
omitted, the holder may be granted 30
days, or to the end of the response
period set forth in the action to which
the substantially complete response was
submitted, whichever is longer, to
explain and supply the omission before
the cancellation is considered.

(d) If no response is filed within this
time period, the extension of protection
will be cancelled, unless time remains
in the grace period under section
71(a)(3) of the Act. If time remains in
the grace period, the holder may file a
complete, new affidavit.

(e) If the affidavit or declaration is
filed within the time periods set forth in
section 71 of the Act, deficiencies may
be corrected after notification from the
Office, as follows:

(1) Correcting deficiencies in
affidavits or declarations timely filed
within the periods set forth in sections
71(a)(1) and 71(a)(2) of the Act. If the
affidavit or declaration is timely filed
within the relevant filing period set
forth in section 71(a)(1) or section
71(a)(2) of the Act, deficiencies may be
corrected before the end of this filing
period without paying a deficiency
surcharge. Deficiencies may be
corrected after the end of this filing
period with payment of the deficiency
surcharge required by section 71(c) of
the Actand §7.6.

(2) Correcting deficiencies in
affidavits or declarations filed during
the grace period. If the affidavit or
declaration is filed during the six-month
grace period provided by section
71(a)(3) of the Act, deficiencies may be
corrected before the expiration of the
grace period without paying a
deficiency surcharge. Deficiencies may
be corrected after the expiration of the
grace period with payment of the
deficiency surcharge required by section
71(c) of the Act and § 7.6.

(f) If the affidavit or declaration is not
filed within the time periods set forth in
section 71 of the Act, the registration
will be cancelled.

m 39. Revise § 7.40 to read as follows:

§7.40 Petition to Director to review
refusal.

(a) A response to the examiner’s
initial refusal to accept an affidavit or
declaration is required before filing a
petition to the Director, unless the
examiner directs otherwise. See
§ 7.39(b)—(c) for the deadline for
responding to an examiner’s Office
action.
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(b) If the examiner maintains the
refusal of the affidavit or declaration,
the holder may file a petition to the

Director to review the examiner’s action.

The petition must be filed within three
months of the date of issuance of the
action maintaining the refusal.

(c) Unless notified otherwise in the
Office action, the three-month response
period designated in paragraph (b) of
this section may be extended by three
months up to a maximum of six months
from the Office action issue date, upon
timely request and payment of the fee
set forth in § 7.6(a)(9). To be considered
timely, a request for extension of time
must be received by the Office on or
before the deadline for response set
forth in the Office action.

(d) If no response is filed within the
time periods set forth above, the
registration will be cancelled.

(e) A decision by the Director is
necessary before filing an appeal or
commencing a civil action in any court.

Andrew Hirshfeld,

Commissioner for Patents, Performing the
Functions and Duties of the Under Secretary
of Commerce for Intellectual Property and
Director of the United States Patent and
Trademark Office.

[FR Doc. 2021-10116 Filed 5-17-21; 8:45 am]
BILLING CODE 3510-16-P

FEDERAL PERMITTING
IMPROVEMENT STEERING COUNCIL

40 CFR Chapter IX

[FPISC Case 2018—-001; Docket No. 2018-
0008, Sequence No. 1]

RIN 3090-AJ88

Fees for Governance, Oversight, and
Processing of Environmental Reviews
and Authorizations by the Federal
Permitting Improvement Steering
Council; Withdrawal

AGENCY: Federal Permitting
Improvement Steering Council.

ACTION: Notice of proposed rulemaking;
withdrawal.

SUMMARY: The Federal Permitting
Improvement Steering Council
(Permitting Council) hereby withdraws
its proposal to establish an initiation fee
for project sponsors to reimburse the
Permitting Council for reasonable costs
associated with implementing and
managing certain aspects of the program
established under Title 41 of the Fixing
America’s Surface Transportation Act
(FAST—41). The Permitting Council will
continue to assess the relative merits of
collecting fees from project sponsors
and various fee structures, and may

undertake a separate fees rulemaking in
the future.

DATES: The proposed rule published on
September 4, 2018 (83 FR 44846), is
withdrawn on May 18, 2021.

FOR FURTHER INFORMATION CONTACT: John
G. Cossa, General Counsel, Federal
Permitting Improvement Steering
Council, 1800 G St. NW, Suite 2400,
Washington, DC 20006, john.cossa@
fpisc.gov, or by telephone at 202—255—
6936.

People who use a telecommunications
device for the deaf may call the Federal
Information Relay Service (FIRS) at 1—
800—-877-8339 to contact this individual
during normal business hours or to
leave a message at other times. FIRS is
available 24 hours a day, 7 days a week.
You will receive a reply to a message
during normal business hours.
SUPPLEMENTARY INFORMATION: The
Permitting Council administers FAST-
41, 42 U.S.C. 4370m et seq., which
serves to improve the timeliness,
predictability, and transparency of the
Federal environmental review and
authorization processes for “covered”
infrastructure projects. Pursuant to 42
U.S.C. 4370m-8(a), Permitting Council
member agencies may issue regulations
establishing a fee structure for project
sponsors to reimburse the United States
for “reasonable costs” incurred in
conducting environmental reviews and
authorizations for FAST—41 covered
projects. Reasonable costs include the
cost of administering the FAST-41
program and the Permitting Council. 42
U.S.C. 4370m-8(b).

On September 4, 2018, the Permitting
Council proposed to establish an
initiation fee for project sponsors to
reimburse the United States for
reasonable costs associated with
implementing certain FAST-41
provisions and operating the Permitting
Council’s Office of the Executive
Director. 83 FR 44846. The Permitting
Council continues to assess the
advantages and disadvantages of: (i)
Collecting fees from project sponsors;
(ii) various fee structures in light of the
diverse range of FAST—41 covered
projects; and (iii) how such fees could
be used to most effectively comply with
and accomplish the goals of FAST—41.
In particular, the Permitting Council is
considering whether implementing fees
at this time may dissuade project
sponsors from seeking FAST-41
coverage because project review can
span more than two years and the
FAST-41 program is currently
scheduled to terminate in on December
4,2022. 42 U.S.C. 4370m—-12. The
Permitting Council does not anticipate
completing its assessment of these and

other issues related to the fee proposal
in the immediate future, and therefore is
withdrawing the proposed rule. The
Permitting Council may revisit a FAST-
41 fees rulemaking in the future.

Authority: 42 U.S.C. 4370m et seq.

John Cossa,

General Counsel, Federal Permitting
Improvement Steering Council.

[FR Doc. 2021-10047 Filed 5-17-21; 8:45 am]
BILLING CODE 6820-PL-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
RIN 0648-BK31

Fisheries of the Exclusive Economic
Zone Off Alaska; Cook Inlet Salmon;
Amendment 14

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of availability of
fishery management plan amendment;
request for comments.

SUMMARY: The North Pacific Fishery
Management Council (Council)
submitted Amendment 14 to the Fishery
Management Plan for the Salmon
Fisheries in the Exclusive Economic
Zone (EEZ) Off Alaska (Salmon FMP) to
the Secretary of Commerce (Secretary)
for review. If approved, Amendment 14
would incorporate the Cook Inlet EEZ
Subarea into the Salmon FMP’s West
Area, thereby bringing the Cook Inlet
EEZ Subarea and the commercial
salmon fisheries that occur within it
under Federal management by the
Council and NMFS. Amendment 14
would manage the Cook Inlet EEZ
Subarea by applying the prohibition on
commercial salmon fishing that is
currently established in the West Area
to the newly added Cook Inlet EEZ
Subarea. Amendment 14 is intended to
promote the goals and objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the Salmon
FMP, and other applicable laws.

DATES: Comments must be received no
later than July 19, 2021.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2021-0018, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
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Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2021-0018 in the Search
box. Click the “Comment” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS. Mail
comments to P.O. Box 21668, Juneau,
AK 99802-1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

Electronic copies of proposed
Amendment 14 to the Salmon FMP, the
Environmental Assessment/Regulatory
Impact Review/Social Impact Analysis
prepared for this action (the Analysis),
and the draft Finding of No Significant
Impact prepared for this action may be
obtained from www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Doug Duncan, 907-586—-7228 or
doug.duncan@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Council has submitted Amendment 14
to the Salmon FMP to the Secretary for
review. If approved, Amendment 14
would incorporate the Cook Inlet EEZ
Subarea into the Salmon FMP’s West
Area, thereby bringing the Cook Inlet
EEZ Subarea and the commercial
salmon fisheries that occur within it
under Federal management by the
Council and NMFS. Amendment 14
would manage the Cook Inlet EEZ
Subarea by applying the prohibition on
commercial salmon fishing that is
currently established in the West Area
to the newly added Cook Inlet EEZ
Subarea. Amendment 14 is necessary to
make the Salmon FMP consistent with
the Magnuson-Stevens Act (16 U.S.C.
1801 et seq.) and to comply with a U.S.
Court of Appeals for the Ninth Circuit
ruling requiring the Salmon FMP be
amended to include the Cook Inlet EEZ
area within its fishery management unit.
Amendment 14 is intended to promote
the goals and objectives of the
Magnuson-Stevens Act, the Salmon
FMP, and other applicable laws.

The Magnuson-Stevens Act requires
that each regional fishery management
council submit any fishery management
plan amendment it prepares to NMFS
for review and approval, disapproval, or
partial approval by the Secretary. The
Magnuson-Stevens Act also requires
that NMFS, upon receiving a fishery
management plan amendment,
immediately publish a document in the
Federal Register announcing that the
amendment is available for public
review and comment. This document
announces that proposed Amendment
14 to the Salmon FMP is available for
public review and comment.

The Council prepared, and the
Secretary approved, the Salmon FMP
under the authority of sections 302(h)(1)
and 303(b) of the Magnuson-Stevens
Act, 16 U.S.C. 1852(h)(1) and 1853(b)).
The Salmon FMP is implemented by
Federal regulations governing U.S.
fisheries at 50 CFR part 679. The
Council is authorized to prepare and
recommend an FMP amendment for the
conservation and management of a
fishery covered under the FMP.

Amendment 14 to the Salmon FMP
was adopted by the Council in
December 2020. The Council worked
from 2017 to 2020 developing
Amendment 14, ultimately concluding
that federally managing the Cook Inlet
EEZ Subarea by prohibiting commercial
salmon fishing optimized conservation
and management of the Cook Inlet
salmon fishery when considering the
costs and benefits of the available
management alternatives, which are
described in Section 2 of the Analysis.
Important factors in the Council’s
decision were that maintaining the
status quo would be inconsistent with
the Magnuson-Stevens Act and the
Ninth Circuit ruling, and that the State
of Alaska (State) would not accept a
delegation of management authority for
the Cook Inlet EEZ. The only other
viable management alternative
considered but not selected by the
Council would have created a new
Federal management regime for the
commercial salmon fishery in the Cook
EEZ separate and distinct from the
adjacent State water salmon fishery.

Federal management of the Cook Inlet
EEZ Subarea through closure of the area
to commercial salmon fishing (1) takes
the most precautionary approach to
minimizing the potential for
overfishing, (2) provides the greatest
opportunity for maximum harvest from
the Cook Inlet salmon fishery, (3) avoids
creating new management uncertainty,
(4) minimizes regulatory burden to
fishery participants, (5) maximizes
management efficiency for Cook Inlet
salmon fisheries, and (6) avoids the

introduction of an additional
management jurisdiction into the
already complex and interdependent
network of Cook Inlet salmon fisheries.

The proposed closure is consistent
with the Council’s longstanding salmon
management policy, which is to
facilitate salmon management by the
State. As with the existing West Area,
this policy would be achieved by
prohibiting commercial fishing for
salmon in the Cook Inlet EEZ Subarea
so that the State can manage Cook Inlet
salmon stocks as a unit within State
waters. Except for maximum sustained
yield (MSY), optimum yield (OY), and
annual catch limits (ACL), all West Area
management measures would apply to
the Cook Inlet EEZ Subarea. MSY and
OY would be separately specified for
the Cook Inlet salmon fishery, and ACL
would be separately specified for the
commercial salmon fishery in the Cook
Inlet EEZ Subarea, reflecting the fact
that Cook Inlet salmon stocks have
historically been harvested in both State
and Federal waters. MSY would be
established for the Cook Inlet salmon
fishery as the maximum amount of
harvest possible under the State’s
escapement goals, which is the largest
long-term average catch that can be
taken by the fishery under prevailing
ecological, environmental conditions
and fishery technological characteristics
(e.g., gear selectivity), and the
distribution of catch among fishery
sectors (50 CFR 600.310(e)(1)(i)). The
OY range for the Cook Inlet salmon
fishery would be the combined catch
from all salmon fisheries occurring
within Cook Inlet (State and Federal
water catch), which results in a post-
harvest abundance within the
escapement goal range for stocks with
escapement goals, and below the
historically sustainable average catch for
stocks without escapement goals, except
when management measures required to
conserve weak stocks necessarily limit
catch of healthy stocks. Amendment 14
would establish an ACL of zero for the
commercial salmon fishery in Cook Inlet
EEZ Subarea.

To delineate these separate reference
points from those currently specified for
the West Area, the Cook Inlet EEZ
would be defined as the Cook Inlet EEZ
Subarea. Amendment 14 would make
no changes to management measures
applicable to the remainder of the West
Area (i.e., the West Area outside of the
Cook Inlet EEZ Subarea). Amendment
14 would not modify State management
measures, nor would it preclude the
State from adopting additional
management measures that could
provide additional harvest opportunities
for harvesters within State waters.
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The Council considered Amendment
14’s consistency with the Magnuson-
Stevens Act’s 10 National Standards and
how the Amendment balances
competing demands within the National
Standards (16 U.S.C. 1851). While all 10
of the National Standards were
considered, 5 national standards were
particularly relevant to the Council’s
decision: National Standard 1, National
Standard 2, National Standard 3,
National Standard 7, and National
Standard 8.

By prohibiting commercial salmon
harvest in the Cook Inlet EEZ Subarea,
Amendment 14 would avoid creating
new management uncertainty and
reduce the risk of overfishing or
foregone yield inherent to an
independent Federal management
regime that would not be well-suited to
respond to in-season data as necessary
to adjust harvest levels. Amendment 14
would enable the State to continue
managing salmon fisheries within
escapement goals, as described in
Sections 3.1 and 11 of the Analysis, in
order to achieve optimum yield and
prevent overfishing, consistent with
National Standard 1. The Council
continues to recognize that the State is
best situated to respond to changing
conditions inseason to maximize
utilization of salmon stocks under the
constraints of weak stock management
in a mixed stock fishery, and that the
State’s escapement goals are based on
the best scientific information available,
consistent with National Standard 2.
Under Amendment 14, all commercial
salmon fishing in Cook Inlet would
occur in State waters under State
management, unifying management of
Cook Inlet salmon stocks across their
range consistent with National Standard
3. Further, closure of the Cook Inlet EEZ
would create the most efficient Cook
Inlet salmon management arrangement
of the two available management
approaches, minimizing direct costs and
regulatory burdens on participants and
avoiding unnecessary duplication of
management measures, consistent with
National Standard 7. The Council
considered the impact of Amendment
14 on fishing communities and
determined that, while fishery benefits
may be redistributed among sectors
within fishing communities,
Amendment 14 would provide for the
sustained participation of those
communities and, to the extent
practicable, minimize adverse economic
impacts on such communities within
the constraints of conservation and
management goals as described in

Section 4.7.1.4 of the Analysis,
consistent with National Standard 8.

If approved, Amendment 14 would
close an area historically used by the
Upper Cook Inlet (UCI) drift gillnet fleet.
The UCI drift gillnet fleet currently
operates in both State and EEZ waters
without specific reference to the
boundary and is the only commercial
salmon fishery that would be directly
regulated by this action. This action
would not close, or otherwise modify
management of, salmon fishing in State
waters where the UCI drift gillnet fleet
could continue to operate.

Amendment 14 would amend the
Salmon FMP as described below. Most
importantly, Section 2.1 “Salmon
Management Area” would be modified
to remove the “Cook Inlet Area” from
the “Areas Excluded from the Salmon
Management Area.” This would
incorporate the Cook Inlet Area into the
rest of the West Area where commercial
salmon fishing is prohibited. Further,
the Cook Inlet Area would be redefined
as the “Cook Inlet EEZ Subarea,” to
indicate that it is part of the larger West
Area for many management measures
but to distinguish it from the West Area
for distinct reference points to account
for the Cook Inlet EEZ Subarea’s unique
history. Section 6.2 “West Area” would
be updated to separately specify MSY,
OY, and ACL for the Cook Inlet EEZ
Subarea, reflecting the fact that Cook
Inlet salmon stocks have historically
been harvested in both State and
Federal waters. Two traditional net
fishing areas, the Prince William Sound
Area and the Alaska Peninsula Area,
would remain excluded from the
salmon management area. Figure 1
would be revised to display the Cook
Inlet EEZ Subarea within the Salmon
Management Area.

Section 2.3.3 “Commercial Salmon
Fishery in the West Area” would be
modified to describe conditions for the
fishery under Amendment 14 and make
technical corrections for clarity. The
first paragraph would revised to specify
that under Amendment 14, “most of”
the West Area has been historically
closed to commercial salmon fishing.
The third paragraph of the section
would be modified to include additional
descriptions of historical salmon
management under the 1990 version of
the Salmon FMP when the traditional
net fishing areas were included in the
Salmon FMP’s fishery management unit,
but not subject to the West Area
prohibition on commercial salmon
fishing. A technical clarification to the
fourth paragraph of the section would
improve the historical description of

traditional net fishing areas under
Amendment 12. The last change to this
section would be the addition of a
concluding paragraph describing
Amendment 14’s reincorporation of the
Cook Inlet Area into the West Area, and
the application of the West Area
prohibition on commercial salmon
fishing to the reincorporated Cook Inlet
EEZ Subarea.

Several other changes would be made
throughout the Salmon FMP for
consistency and clarity. Section 5
“Regulation of the Salmon Fisheries”
would clarify that closing the “West
Area” rather than “EEZ Waters” to
commercial salmon fishing enables the
State to manage Alaska salmon stocks.
A similar clarification would be made in
Section 8.2 “Safety” to indicate that
commercial salmon fisheries operating
in the EEZ are outside of the West Area.
Section 6.2 “West Area” would also be
updated to specify that under
Amendment 14, “most of” the West
Area has been closed to commercial
salmon fishing since the Salmon FMP’s
inception in paragraph 2. In Section
8.1.8 “Bycatch Management”, a
paragraph would be added to explain
that no Standardized Bycatch Reporting
Methodology (SBRM) is applicable to
the West Area because no commercial
fisheries are authorized there, but that
SBRM would be implemented if
commercial salmon fishing were
authorized in the future. The Salmon
FMP introductory summary section,
Section 1.1 “History of the FMP”’, and
Table 1 would be updated with concise
language describing conditions
established under Amendment 14.
Finally, the table of contents and list of
figures would be updated to reflect all
of these changes to the Salmon FMP.

NMFS is soliciting public comments
on proposed Amendment 14 through
the end of the comment period (see
DATES). NMF'S intends to publish in the
Federal Register and seek public
comment on a proposed rule that would
implement Amendment 14, following
NMFS’s evaluation of the proposed rule
under the Magnuson-Stevens Act. All
comments received by the end of the
comment period on Amendment 14,
whether specifically directed to the
FMP amendment or the proposed rule,
will be considered in the approval/
disapproval decision on Amendment
14. Comments received after that date
may not be considered in the approval/
disapproval decision on Amendment
14. To be certain of consideration,
comments must be received, not just
postmarked or otherwise transmitted, by
the last day of the comment period.
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Authority: 16 U.S.C. 1801 et seq. Dated: May 13, 2021.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-10450 Filed 5-17-21; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review; Notice of
Request for Emergency Approval

May 13, 2021.

In compliance with the requirements
of the Paperwork Reduction Act of 1995
(PRA), the Department of Agriculture
(USDA) has submitted a request to the
Office of Management and Budget
(OMB) for a six-month emergency
approval of the following information
collection: ICR 0570-NEW, Rural
Development Cooperative Agreements
(RDCA). The requested approval would
enable the collection of this information
and the implementation of this program
while USDA completes the normal PRA
approval process.

Rural Business-Cooperative Service

Title: Rural Development Cooperative
Agreements (RDCA).

OMB Control Number: 0570-NEW.

Summary of Collection: Due to a
three-fold decision by the White House,
Congress, and the USDA it is paramount
that this program be implemented no
later than May 20, 2021. In part due to
the critical need to deliver funding to
rural communities, and to ensure that
the information is collected for this new
information collection remains active
during the PRA approval process, USDA
has submitted a request to the OMB for
a short-term emergency approval, to
November 30, 2021.

On May 10, 2021 the Director,
Regulations Management Division
Innovation Center, Rural Development,
USDA signed a memorandum to the
Administrator of the Office of
Information and Regulatory Affairs,
OMB. The memorandum included a
request for an emergency approval,
explained USDA’s justification for this

approval, and was electronically
submitted to OMB on May 11, 2021.

Levi S. Harrell,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2021-10449 Filed 5-17—-21; 8:45 am]
BILLING CODE 3410-XY-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the South
Carolina Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the South Carolina Advisory Committee
(Committee) will hold a meeting via-
teleconference on Thursday, June 3,
2021, at 12:00 p.m. (EST) the purpose of
the meeting is to for the Committee to
plan its next civil rights project.

DATES: The meeting will be held on:
Thursday, June 3, 2021 at 12:00 p.m.
Eastern Time, https://tinyurl.com/
y46v27ky, or Join by phone, 800-360—
9505 USA Toll Free.

FOR FURTHER INFORMATION CONTACT:
Barbara Delaviez at bdelaviez@usccr.gov
or (202) 539—-8246.

SUPPLEMENTARY INFORMATION: Members
of the public can listen to the
discussion. This meeting is available to
the public through the following toll-
free call-in number. An open comment
period will be provided to allow
members of the public to make a
statement as time allows. The
conference operator will ask callers to
identify themselves, the organizations
they are affiliated with (if any), and an
email address prior to placing callers
into the conference call. Callers can
expect to incur charges for calls they
initiate over wireless lines, and the
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977-8339 and
providing the Service with the

conference call number and conference
ID number.

Members of the public are also
entitled to submit written comments;
the comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Carolyn Allen at callen@
usccr.gov in the Regional Program Unit
Office/Advisory Committee
Management Unit. Persons who desire
additional information may contact the
Regional Program Unit Office at (202)
539-8246.

Records generated from this meeting
may be inspected and reproduced at the
Regional Program Unit, as they become
available, both before and after the
meeting. Records of the meeting will be
available via https://
www.facadatabase.gov/FACA/
FACAPublicViewCommitteeDetails
?id=a10t0000001gzmPAAQ under the
Commission on Civil Rights, South
Carolina Advisory Committee link.
Persons interested in the work of this
Committee are directed to the
Commission’s website, http://
www.usccr.gov, or may contact the
Regional Program Unit at the above
email or phone number.

Agenda
1. Roll Call
2. Project Planning—update on civil
assert court case
3. Public Comment
4. Adjourn
Dated: May 13, 2021.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2021-10465 Filed 5-17-21; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
U.S. Census Bureau

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Boundary and Annexation
Survey

AGENCY: Census Bureau, Commerce.
ACTION: Notice of information collection,
request for comment.

SUMMARY: The Department of
Commerce, in accordance with the
Paperwork Reduction Act (PRA) of
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1995, invites the general public and
other Federal agencies to comment on
proposed, and continuing information
collections, which helps us assess the
impact of our information collection
requirements and minimize the public’s
reporting burden. The purpose of this
notice is to allow for 60 days of public
comment on the proposed revision of
the Boundary and Annexation Survey,
prior to the submission of the
information collection request (ICR) to
OMB for approval.

DATES: To ensure consideration,
comments regarding this proposed
information collection must be received
on or before July 19, 2021.

ADDRESSES: Interested persons are
invited to submit written comments by
email to robin.a.pennington@
census.gov. Please reference ‘“‘Boundary
and Annexation Survey” in the subject
line of your comments. You may also
submit comments, identified by Docket
Number USBC-2021-0012, to the
Federal e-Rulemaking Portal: http://
www.regulations.gov. All comments
received are part of the public record.
No comments will be posted to http://
www.regulations.gov for public viewing
until after the comment period has
closed. Comments will generally be
posted without change. All Personally
Identifiable Information (for example,
name and address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information. You may submit
attachments to electronic comments in
Microsoft Word, Excel, or Adobe PDF
file formats.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
specific questions related to collection
activities should be directed to Michael
Clements, Geography Division, Spatial
Data Collection and Products Branch, at
301-763-9124 or michael j.clements@
census.gov.

SUPPLEMENTARY INFORMATION:

1. Abstract

The U.S. Census Bureau conducts
many voluntary geographic programs
designed to collect addresses,
boundaries, and linear features for
incorporation into Master Address File
and Topologically Integrated
Geographic Encoding and Reference
(MAF/TIGER) System. The Boundary
and Annexation Survey (BAS) is one of
these programs. It provides tribal, state,
and local governments an opportunity
to review the Census Bureau’s legal
boundary data to ensure the Census
Bureau has the correct boundary, name,

and status information. BAS also allows
participants to review and provide
updates to Census Designated Places
(CDPs). BAS fulfills the agency’s
responsibility as part of the National
Spatial Data Infrastructure, for which
the Office of Management and Budget
(OMB) Circular A-16 designates the
Census Bureau as the lead federal
agency for maintaining national data
about legal government boundaries, as
well as statistical and administrative
boundaries. BAS supports the spatial
data steward responsibilities of the
OMB E-Gov, Data.gov, the National
Map, and Geographic Names
Information System.

The Census Bureau uses the
boundaries collected in BAS to tabulate
data for various censuses and surveys
including the decennial census,
American Community Survey (ACS),
and Population Estimates Program
(PEP). It also uses the legal boundaries
collected through BAS to support
several other programs such as
Congressional and State Legislative
redistricting, the Economic Census, the
Geographic Update Population
Certification Program, and the Special
Census program.

Numerous federal programs also rely
on accurate boundaries collected
through BAS. The U.S. Geological
Survey’s National Map is updated
annually to depict the legal boundaries
provided by BAS. The Department of
Housing and Urban Development uses
legal boundaries to determine
jurisdictional eligibility for various
grant programs, such as the Community
Development Block Grant program. In
addition, the Department of Agriculture
uses legal boundaries to determine
eligibility for various rural housing and
economic development programs.

The BAS participation process is like
the Census Bureau’s other geographic
programs with key differences in the
participants, requirements, and
timeframe of the program. BAS follows
the process outlined below:

o The Census Bureau notifies all
eligible tribal, state, and local
governments that the program has
started. BAS participants receive
notification through email and mail.

e Tribal, state, and local governments
are instructed to review the legal
boundary, name, and status information,
along with the contact information the
Census Bureau has on file for their
government. Eligible governments can
review their boundaries using the
Census Bureau’s TIGERweb online
Geographic Information System (GIS)
viewer, partnership shapefiles, or PDF
maps.

¢ Eligible governments respond if
they have legal boundary, CDP, or
contact updates to report through an
online form, email, fax, or mail.
Participants with boundary updates can
choose to report updates using the
Census Bureau’s Geographic Update
Partnership Software (GUPS), their own
GIS, or on paper maps. Participants
choose to receive the materials through
download, by mail on CD/DVD, or on
large format paper maps.

e Tribal, state, and local governments
return updates to the Census Bureau.
Paper map updates are returned through
the mail, while updates created using
GUPS or participant’s own GIS are
returned through the Census Bureau’s
Secure Web Incoming Module (SWIM)
file transfer module.

e The Census Bureau processes and
verifies all tribal, state, and local
government boundary updates for
accuracy and completeness. The
updates are incorporated into the
Census Bureau’s database and quality
control is performed.

¢ The Census Bureau uses the
updated boundaries to tabulate data for
various censuses and surveys, including
the decennial census, ACS, and PEP.

Legal Information

The Census Bureau reviews and
maintains a list of each state’s legal
boundary laws and statutes. This
information is made available to tribal,
state, and local government participants
on the BAS website. In addition, the
Census Bureau uses this information to
verify that updates provided by program
participants are made in accordance
with state law.

If it comes to the Census Bureau’s
attention that an area of non-tribal land
is in dispute between two or more
jurisdictions, the Census Bureau will
not make annexations or boundary
corrections until all affected parties
come to a written agreement, or there is
a documented final court decision
regarding the matter and/or dispute.

If there is a dispute over an area of
tribal land, the Census Bureau will not
make boundary updates until the
participants provide supporting
documents or the U.S. Department of
the Interior issues a comment. If
necessary, the Census Bureau will
request clarification regarding current
boundaries or supporting
documentation, from the U.S.
Department of the Interior, Office of the
Solicitor.

BAS Universe

BAS includes approximately 40,000
tribal, state, and local governments.
Annually, the following government
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types are invited to participate in the
program:

e Federally recognized tribes with a
reservation or off-reservation trust land
(including tribal subdivisions).

e States.

¢ Counties and county equivalent
governments.

e Incorporated Places (including
Consolidated Cities).

¢ Minor Civil Divisions.

e A single respondent for the
Hawaiian home land boundary and
status information.

¢ A single respondent for the
municipio, barrio, barrio-pueblo, and
subbarrio boundary and status
information in Puerto Rico.

The Census Bureau also established
state and county-level partnership
agreements where either the state or
county responds on behalf of the local
governments within its jurisdiction.
Local governments within these
agreements are notified of the BAS
program, however, do not receive
materials or provide boundary updates
directly. Those governments are
instructed to work with their state or
county BAS contact to provide the
updates to the Census Bureau.

II. Method of Collection

The Census Bureau collects legal
boundary, CDP, and contact updates
through the BAS program. The BAS
program also works with tribal, state,
and local governments on other efforts
to update and maintain the quality of
the legal boundary data. The following
collection methods allow the Census
Bureau to coordinate among various
levels of governments to obtain the most
accurate legal boundary, CDP, and
contact information:

e BAS
O Annual Response
O Submissions—Digital and Paper
© Non-Response Follow-Up
O State Agreements
O Consolidated BAS (CBAS)
Agreements
o State Certification
e Boundary Quality

BAS

The Census Bureau collects legal
boundary, CDP, and contact updates
from tribal, state, and local governments
during BAS. Governments are first
contacted during annual response where
they are asked if they have legal
boundary, CDP, or contact updates to
report. Those indicating they have
updates to provide can choose to create
a submission using an approved
response method. Those governments
that do not respond to annual response

or those governments that indicate they
have updates to provide are followed up
with during BAS non-response follow-
up. The BAS schedule is outlined
below.

e January 1—Boundary updates must
be legally in effect on or before this date
to be reported in the current survey
year.

e January to May—Tribal, state, and
local governments respond during
annual response or non-response
follow-up indicating if they have legal
boundary, CDP, or contact updates to
report. Those with boundary updates to
report download or request materials to
create a submission to return to the
Census Bureau.

o Early January—The Census Bureau
sends the annual response email. Tribal,
state, and local governments are
contacted through email to determine if
they have legal boundary, CDP, or
contact updates to report.

e Late January—The Census Bureau
sends the annual response letter. Tribal,
state, and local governments that do not
have an email address on file with the
Census Bureau or did not respond to the
annual response email are contacted
through mail to determine if they have
legal boundary, CDP, or contact updates
to report.

o Mid-February—The Census Bureau
conducts BAS non-response follow-up
through email. Governments that have
not responded to annual response, along
with those that indicated they have
boundary changes to report, are
contacted through email.

e March 1—Boundary updates
returned by this date will be reflected in
the ACS and PEP data and in next year’s
BAS materials.

e March to May—The Census Bureau
conducts BAS non-response telephone
follow-up. Governments that did not
respond to the annual response email,
letter, and non-response email are
contacted over the phone to determine
if they have any legal boundary, CDP, or
contact updates to report.

e May 31—Boundary updates
returned by this date will be reflected in
next year’s BAS materials.

BAS—Annual Response

The Census Bureau first contacts
tribal, state, and local governments
during annual response. During this
phase, the Census Bureau contacts all
eligible governments through email and
mail. The BAS annual response email
includes program information and
directs governments to respond through
an online form if they have legal
boundary, CDP, or contact updates to
report. Only those governments that do
not have an email address on file with

the Census Bureau or did not respond
to the annual response email are
contacted through mail. The mailed
package consists of a letter, one-page
response form, and program flyer.

Through annual response,
participants are instructed to review the
legal boundary, name, and status
information, along the contact
information that the Census Bureau has
on file for their government. BAS
participants are also able to review CDP
boundaries. Eligible governments can
review their boundaries using the
Census Bureau’s TIGERweb online GIS
viewer, partnership shapefiles, or PDF
maps.

Participants respond if they have legal
boundary, CDP, or contact updates to
report through an online form, email,
fax, or mail. Those indicating they have
updates to provide can choose to create
a submission using the Census Bureau’s
GUPS tool, their own GIS, or on paper
maps. Participants can request to
receive the materials to create their
submission through download, by mail
on CD/DVD or on large format paper
maps.

The Census Bureau uses email and
encourages participants to use the
online form to respond to annual
response to reduce cost and participant
burden.

BAS—Submissions

Tribal, state, and local governments
with boundary updates can choose to
create a submission using either digital
or paper response methods during
annual response. The data provided to
the partners, by the Census Bureau, are
derived from its MAF/TIGER database.
The boundary data reflects updates
reported by partners through the prior
year’s BAS.

BAS—Digital Submission Methods

The Census Bureau offers participants
two digital submission methods.
Governments with boundary updates
can create a submission using the GUPS
tool or their own GIS. When completing
annual response, participants select one
of the following options:

e CD/DVD. Participants can choose to
receive GUPS and the partnership
shapefiles through mail on CD/DVD.

¢ Download. Participants can choose
to download GUPS and partnership
shapefiles, or partnership shapefiles
only to use in their own GIS. The
Census Bureau also offers a partnership
toolbox that can be used in the partner’s
own GIS.

Those partners that elect to receive
digital materials on CD/DVD will
receive a package through the mail
containing the following materials:



Federal Register/Vol. 86, No. 94/Tuesday, May 18, 2021/ Notices

26895

e Letter.

e State specific inserts.

e Form specific to the government
type.
© BAS-1—Incorporated places and
consolidated cities.

O BAS-2—Counties and county
equivalent governments.

O BAS-3—Minor civil divisions.

O BAS-5—Federally recognized tribal
reservations and off-reservation trust
lands.

e CD or DVD containing GUPS tool.

e CD or DVD containing partnership
shapefiles, respondent guides, and a
readme text file.

Governments that elect to download
materials can find the software,
partnership shapefiles, respondent
guides, and other information included
in the letter and form on the BAS
website.

Tribal, state, and local governments
use GUPS or their own GIS to create a
submission with legal boundaries
updates, and optionally, CDPs, linear
features and landmarks updates.
Partners return these updates
electronically using the Census Bureau’s
SWIM file transfer module.
Governments selecting one of the digital
response methods during annual
response will receive SWIM access
information through email.

BAS—Paper Submission Method

The Census Bureau also provides
partners a paper map option to create a
submission with legal boundary, CDP,
linear feature, and landmark updates.
When completing annual response,
partners select the following option:

e Paper maps. Participants can
choose to receive large format paper
maps through mail.

Those partners that elect to receive
paper maps will receive a package
through the mail containing the
following materials:

e Letter.

¢ State specific inserts.

¢ Form specific to the government
type.

© BAS-1—Incorporated places and
consolidated cities.

O BAS—-2—Counties and county
equivalent governments.

O BAS-3—Minor civil divisions.

O BAS-5—Federally recognized tribal
reservations and off-reservation trust
lands.

e Large format paper maps covering
the extent of the government.

e Supplies to update the paper maps.

¢ Respondent guide.

e Postage-paid return envelope.

Tribal, state, and local governments
use the provided supplies to annotate
legal boundaries updates, and

optionally, CDPs, linear features and
landmarks updates on paper maps.
Partners return these updates using the
Census Bureau provided postage-paid
return envelope.

BAS—Non-Response Follow-Up

Tribal, state, and local governments
that do not respond to annual response
or those governments that indicate they
have updates to provide are followed up
with during BAS non-response follow-
up. Non-response follow-up is
conducted through email and over the
phone.

Governments that have not responded
to annual response, along with those
that indicated they have boundary
changes to report, are first contacted
through email. The email reminds
participants to respond through an
online form if they have legal boundary,
CDP, or contact updates to report. Those
governments that indicated they have
boundary updates to report are
requested to submit those updates to the
Census Bureau by the BAS program
deadline.

Partners that still have not responded
are contacted by phone later in the
program cycle. Governments are
requested to provide a response over the
phone on whether they have legal
boundary, CDP, or contact updates to
report. Again, those governments that
indicated they have boundary updates
to report are reminded to submit those
updates to the Census Bureau by the
program deadline.

State Agreements

BAS state agreements allow for the
coordination and sharing of information
and resources between the Census
Bureau and state governments in
collecting boundary information for
local governments. Through this
agreement with state governments, the
Census Bureau aims to reduce the
duplication of effort across various
levels of governments as well as the cost
and time burden associated with
participating in BAS. To facilitate a state
agreement, the Census Bureau may enter
a Memorandum of Understanding
(MOU) with the state. States interested
in establishing a state agreement MOU
can do so when there is state legislation
requiring local governments to report all
legal boundary updates to a state
agency.

The Census Bureau currently
maintains two types of state agreements.
In the first type of agreement, the state
reports boundary changes for all local
governments within its jurisdiction
during BAS. Local governments in this
type of agreement are notified about
BAS, however, do not receive materials

to participate, and are instructed to
report all boundary updates to the state
so that they are reported to the Census
Bureau. Under the second type of
agreement, the state provides the Census
Bureau with a list of local governments
that reported boundary changes. The
Census Bureau uses the list to target
those local governments during BAS.
States have the option to report the list
of governments with known legal
boundary changes to the Census Bureau.

Consolidated BAS (CBAS) Agreements

The Census Bureau offers CBAS
agreements to counties or county
equivalent governments that are
interested in submitting boundary
updates for legal governments within
their jurisdiction. CBAS agreements
help ensure collection of complete and
accurate boundary data, reduces
duplication of effort between local and
county governments and the Census
Bureau, and reduces the cost and time
burden on local governments. Once
entered into a CBAS agreement, local
governments are notified about BAS,
however, do not receive materials to
participate, and are instructed to report
all boundary updates to the county or
county equivalent government so that
they are reported to the Census Bureau.

State Certification

The state certification program
provides an annual opportunity for state
agencies to verify that the legal
boundary, name, and status information
received through BAS updates were
reported in accordance with state law.
The Census Bureau requests that each
state governor designate a state
certifying official (SCO) to participate in
the program. The SCO reviews listings
of legal boundary changes, as well as
government names and statuses that
were submitted through the previous
year’s BAS. These listings include the
attribute information for new
incorporations, dissolutions, mergers,
consolidations, and legal boundary
changes. The listings also include the
names and functional statuses of all
local governments within the state’s
jurisdiction. The SCO can request that
the Census Bureau edit the attribute
data, add missing records, or remove
invalid records. Invalid records only are
removed if the state government
maintains an official record of all
changes to legal boundaries and
governments as mandated by state law.
The state certification schedule is as
follows:

¢ October—The Census Bureau sends
out governor’s letters requesting the
state appoint an SCO to participate in
the program.
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¢ December—The Census Bureau
distributes the SCO emails. The SCO
email contains information required by
the SCO to participate in the program.

e March—The Census Bureau
distributes discrepancy emails to local
governments based on feedback from
the SCO.

The state certification materials
include a governor’s letter, an email to
the SCO, respondent guide, legal
boundary change and government name
and status listings, and discrepancy
email to local governments. The listings
and respondent guide are provided on
the BAS website. The SCO returns all
updates electronically through the
SWIM file transfer module.

Boundary Quality

The Boundary Quality project is
designed to assess, analyze, and
improve the spatial quality of legal,
statistical, and administrative
boundaries within the Census Bureau’s
MAF/TIGER System. Ensuring quality
boundaries is a critical component of
the geographic preparations for each
decennial census and the Census
Bureau’s ongoing geographic programs.
In addition, the improvement of
boundary quality is an essential element
of the Census Bureau’s commitment as
the responsible agency for legal
boundaries under OMB Circular A-16.

The Boundary Quality project
represents an effort to systematically
target and assess boundary quality
within the Census Bureau’s MAF/TIGER
System. Historically, it has relied
exclusively on geographic programs
such as BAS and the Participant
Statistical Areas Program (PSAP) to
obtain updates to tribal, state, local
government, and CDP boundaries.
While programs like BAS play an
essential role in improving boundary
quality, the goal of boundary quality
activities is to establish a more accurate
baseline for legal boundaries and CDPs
within an entire state or county. BAS
would build on this baseline by
collecting individual legal boundary
changes and optionally associated
addresses, and CDP updates, on a
transaction basis as they occur over the
years.

II1. Data

OMB Control Number: 0607—0151.

Form Number(s): BAS-1, BAS-2,
BAS-3, BAS-5, BAS-AREF.

Type of Review: Regular submission,
Request for a Revision of a Currently
Approved Collection.

Affected Public: Tribal, state, and
local governments in all fifty states and
District of Columbia.

Estimated Number of Respondents:
40,000 governments.

Estimated Time per Response: 7.5
hours. This estimate is based on an
average of 5 hours for a no change
participant and 10 hours for a
participant with changes.

Estimated Total Annual Burden
Hours: 300,000.

Estimated Total Annual Cost to
Public: $0. (This is not the cost of
respondents’ time, but the indirect costs
respondents may incur for such things
as purchases of specialized software or
hardware needed to report, or
expenditures for accounting or records
maintenance services required
specifically by the collection.)

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, U.S.C.,
Section 6.

IV. Request for Comments

We are soliciting public comments to
permit the Department/Bureau to: (a)
Evaluate whether the proposed
information collection is necessary for
the proper functions of the Department,
including whether the information will
have practical utility; (b) Evaluate the
accuracy of our estimate of the time and
cost burden for this proposed collection,
including the validity of the
methodology and assumptions used; (c)
Evaluate ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) Minimize the
reporting burden on those who are to
respond, including the use of automated
collection techniques or other forms of
information technology.

Comments that you submit in
response to this notice are a matter of
public record. We will include, or
summarize, each comment in our
request to OMB to approve this ICR.
Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2021-10369 Filed 5-17—21; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Census Bureau
National Advisory Committee

AGENCY: Bureau of the Census,
Department of Commerce.

ACTION: Notice of public virtual meeting.

SUMMARY: The Bureau of the Census
(Census Bureau) is giving notice of a
virtual meeting of the National Advisory
Committee (NAC). The Committee will
address ongoing outreach efforts needed
to assist with the designing of a
differential privacy suite for the 2020
Census data products that will meet
programmatic, legal, and statistical
requirements, including work on both
the primary and secondary disclosure
avoidance systems. The Committee will
also finalize its recommendations from
the Spring NAC meeting. Last-minute
changes to the schedule are possible,
which could prevent giving advance
public notice of schedule adjustments.
Please visit the Census Advisory
Committees website at http://
www.census.gov/cac for the NAC
meeting information, including the
agenda, and how to join the meeting.

DATES: The virtual meeting will be held
on:

e Thursday, May 27, 2021, from 2:30
p-m. to 6:00 p.m. EDT

ADDRESSES: The meeting will be held
via the WebEx platform at the following
presentation link: https://
uscensus.webex.com/uscensus/onstage/
g.php?MTID=e86fe2b4e09472f245694
a495a18d5542.

For audio, please call the following
number: 888—-324-9613. When
prompted, please use the following
Password: Census#1, and Passcode:
6877091#.

FOR FURTHER INFORMATION CONTACT:
Shana Banks, Advisory Committee
Branch Chief, Office of Program,
Performance and Stakeholder
Integration (PPSI), shana.j.banks@
census.gov, Department of Commerce,
U.S. Census Bureau, telephone 301—
763—3815. For TTY callers, please use
the Federal Relay Service at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: The NAC
provides scientific and technical
expertise to address Census Bureau
program needs and objectives. The
members of the NAC are appointed by
the Director of the Census Bureau. The
NAC has been established in accordance
with the Federal Advisory Committee
Act (Title 5, United States Code,
Appendix 2, Section 10).


http://www.census.gov/cac
http://www.census.gov/cac
mailto:shana.j.banks@census.gov
mailto:shana.j.banks@census.gov
https://uscensus.webex.com/uscensus/onstage/g.php?MTID=e86fe2b4e09472f245694a495a18d5542
https://uscensus.webex.com/uscensus/onstage/g.php?MTID=e86fe2b4e09472f245694a495a18d5542
https://uscensus.webex.com/uscensus/onstage/g.php?MTID=e86fe2b4e09472f245694a495a18d5542
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All meetings are open to the public.
A brief period will be set aside during
the virtual meeting for public comments
on May 27, 2021. However, individuals
with extensive questions or statements
must submit them in writing to
shana.j.banks@census.gov, (subject line
“NAC Differential Privacy Virtual
Meeting Public Comment”’).

Ron S. Jarmin, Acting Director,
Bureau of the Census, approved the
publication of this Notice in the Federal
Register.

Dated: May 11, 2021.
Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2021-10370 Filed 5-17-21; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-357-823, A-351-857, A-533-903, A—-823—
820, A-552-833]

Raw Honey From Argentina, Brazil,
India, Ukraine, and the Socialist
Republic of Vietnam: Initiation of Less-
Than-Fair-Value Investigations

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable May 11, 2021.

FOR FURTHER INFORMATION CONTACT:
Thomas Martin at (202) 482—3936
(Argentina); Justin Neuman at (202)
482-0486 (Brazil); Brittany Bauer at
(202) 482-3860 (India); Jasun Moy at
(202) 482-8194 (Ukraine); and Jonathan
Hill at (202) 482—3518 (the Socialist
Republic of Vietnam (Vietnam)); AD/
CVD Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
The Petitions

On April 21, 2021, the Department of
Commerce (Commerce) received
antidumping duty (AD) petitions
concerning imports of raw honey from
Argentina, Brazil, India, Ukraine, and
Vietnam filed in proper form on behalf
of the American Honey Producers
Association (AHPA) and the Sioux
Honey Association (SHA) (collectively,
the petitioners), which are trade
associations representing domestic
producers of raw honey.?

1 See Petitioners’ Letter, “Raw Honey from
Argentina, Brazil, India, Ukraine and the Socialist

Between April 22 and May 4, 2021,
Commerce requested supplemental
information pertaining to certain aspects
of the Petitions in separate
supplemental questionnaires.2 The
petitioners filed responses to the
supplemental questionnaires between
April 26 and May 6, 2021.3

In accordance with section 732(b) of
the Tariff Act of 1930, as amended (the
Act), the petitioners allege that imports
of raw honey from Argentina, Brazil,
India, Ukraine, and Vietnam are being,
or are likely to be, sold in the United
States at less than fair value (LTFV)
within the meaning of section 731 of the
Act, and that imports of such products
are materially injuring, or threatening
material injury to, the raw honey
industry in the United States. Consistent
with section 732(b)(1) of the Act, the
Petitions are accompanied by
information reasonably available to the
petitioners supporting their allegations.

Commerce finds that the petitioners
filed the Petitions on behalf of the
domestic industry, because the
petitioners are interested parties, as
defined in sections 771(9)(E) of the Act.

Commerce also finds that the
petitioners demonstrated sufficient
industry support for the initiation of the
requested AD investigations.4

Republic of Vietnam—Petition for the Imposition of
Antidumping Duties,” dated April 21, 2021 (the
Petitions), Volume I at 2 and Exhibit GEN-1.

2 See Commerce’s Letters, ‘“Petitions for the
Imposition of Antidumping Duties on Imports of
Raw Honey from Argentina, Brazil, India, Ukraine
and the Socialist Republic of Vietnam:
Supplemental Questions,” dated April 22, 2021
(General Issues Supplemental); Country-Specific
Supplemental Questionnaires: Argentina
Supplemental, Brazil Supplemental, India
Supplemental, Ukraine Supplemental, and Vietnam
Supplemental, dated April 26, 2021 and May 4,
2021; and Memoranda, ‘Petitions for the Imposition
of Antidumping Duties on Imports of Raw Honey
from Argentina, Brazil, India, Ukraine, and the
Socialist Republic of Vietnam: Phone Call with
Counsel to the Petitioners,” dated April 27, 2021
(April 27, 2021 Scope Phone Call and April 27,
2021 Industry Support Phone Call, respectively),
and May 4, 2021 (May 4, 2021 General Issues Phone
Call and May 4, 2021 AD Phone Call, respectively).

3 See Petitioners’ Letter, “Raw Honey from
Argentina, Brazil, India, Ukraine and the Socialist
Republic of Vietnam—Petitioners’ Response to the
General Issues Supplemental Questionnaire of the
U.S. Department of Commerce,” dated April 26,
2021 (First General Issues Supplement); see also
Petitioners’ Country-Specific Supplemental
Responses, dated April 29, 2021 and May 6, 2021;
and Petitioners’ Letter, “Raw Honey from
Argentina, Brazil, India, Ukraine and the Socialist
Republic of Vietnam—Petitioners’ Response to the
Second General Issues Supplemental Questionnaire
of the U.S. Department of Commerce,” dated May
3, 2021 (Second General Issues Supplement); and
Petitioners’ Letter, “Raw Honey from Argentina,
Brazil, India, Ukraine and the Socialist Republic of
Vietnam—Petitioners’ Response to the Third
General Issues Supplemental Questionnaire of the
U.S. Department of Commerce,” dated May 6, 2021
(Third General Issues Supplement).

4 See infra, section on “Determination of Industry
Support for the Petitions.”

Periods of Investigation

Because the Petitions were filed on
April 21, 2021, pursuant to 19 CFR
351.204(b)(1), the period of
investigation (POI) for the Argentina,
Brazil, India, and Ukraine AD
investigations is April 1, 2020, through
March 31, 2021. Because Vietnam is a
non-market economy (NME) country,
pursuant to 351.204(b)(1), the POI for
the Vietnam investigation is October 1,
2020, through March 31, 2021.

Scope of the Investigations

The product covered by these
investigations is raw honey from
Argentina, Brazil, India, Ukraine, and
Vietnam. For a full description of the
scope of these investigations, see the
appendix to this notice.

Comments on the Scope of the
Investigations

On April 22, April 27, and May 4,
2021, Commerce requested information
and clarification from the petitioners
regarding the proposed scope to ensure
that the scope language in the Petitions
is an accurate reflection of the products
for which the domestic industry is
seeking relief.? On April 23, April 26,
and May 6, 2021, the petitioners
responded to these requests and
provided additional clarification and
revisions to the scope.® The description
of merchandise covered by these
investigations, as described in the
appendix to this notice, reflects these
clarifications.

As discussed in the Preamble to
Commerce’s regulations, we are setting
aside a period for interested parties to
raise issues regarding product coverage
(i.e., scope).” Commerce will consider
all comments received from interested
parties and, if necessary, will consult
with interested parties prior to the
issuance of the preliminary
determinations. If scope comments
include factual information,? all such
factual information should be limited to
public information. To facilitate
preparation of its questionnaires,
Commerce requests that all interested
parties submit such comments by 5:00

5 See General Issues Supplemental at 3; see also
April 27, 2021 Scope Phone Call at 1; and May 4,
2021 General Issues Phone Call at 1-2.

6 See Petitioners’ Letter, “Scope Clarification to
Antidumping Duty Petition on Raw Honey from
Argentina, Brazil, India, Ukraine and the Socialist
Republic of Vietnam,” dated April 23, 2021 (Scope
Clarification) at 3—4; First General Issues
Supplement at 2—6; and Third General Issues
Supplement at 2—4.

7 See Antidumping Duties; Countervailing Duties,
Final Rule, 62 FR 27296, 27323 (May 19, 1997)
(Preamble).

8 See 19 CFR 351.102(b)(21) (defining “factual
information”).
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p.m. Eastern Time (ET) on June 1, 2021,
which is the next business day after 20
calendar days from the signature date of
this notice.? Any rebuttal comments,
which may include factual information,
must be filed by 5:00 p.m. ET on June
11, 2021, which is 10 calendar days
from the initial comment deadline.

Commerce requests that any factual
information that parties consider
relevant to the scope of the
investigations be submitted during this
period. However, if a party subsequently
finds that additional factual information
pertaining to the scope of the
investigations may be relevant, the party
may contact Commerce and request
permission to submit the additional
information. All such submissions must
be filed on the records of the concurrent
AD investigations.

Filing Requirements

All submissions to Commerce must be
filed electronically via Enforcement and
Compliance’s Antidumping Duty and
Countervailing Duty Centralized
Electronic Service System (ACCESS),
unless an exception applies.1® An
electronically filed document must be
received successfully in its entirety by
the time and date it is due.

Comments on Product Characteristics

Commerce is providing interested
parties an opportunity to comment on
the appropriate physical characteristics
of raw honey to be reported in response
to Commerce’s AD questionnaires. This
information will be used to identify the
key physical characteristics of the
subject merchandise in order to report
the relevant costs of production
accurately, as well as to develop
appropriate product-comparison
criteria.

Interested parties may provide any
information or comments that they feel
are relevant to the development of an
accurate list of physical characteristics.
Specifically, they may provide

9 The 20-day deadline falls on May 31, 2021,
which is a federal holiday. Therefore, in accordance
with the Next Business Day Rule, the deadline
moves to the next business day, June 1, 2021. See
Notice of Clarification: Application of “Next
Business Day”’ Rule for Administrative
Determination Deadlines Pursuant to the Tariff Act
of 1930, as Amended, 70 FR 24533 (May 10, 2008)
(Next Business Day Rule).

10 See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011); see also Enforcement and
Compliance; Change of Electronic Filing System
Name, 79 FR 69046 (November 20, 2014) for details
of Commerce’s electronic filing requirements,
effective August 5, 2011. Information on help using
ACCESS can be found at https://access.trade.gov/
help.aspx and a handbook can be found at https://
access.trade.gov/help/Handbook_on_Electronic_
Filing Procedures.pdf.

comments as to which characteristics
are appropriate to use as: (1) General
product characteristics; and (2) product
comparison criteria. We note that it is
not always appropriate to use all
product characteristics as product
comparison criteria. We base product
comparison criteria on meaningful
commercial differences among products.
In other words, although there may be
some physical product characteristics
utilized by manufacturers to describe
raw honey, it may be that only a select
few product characteristics take into
account commercially meaningful
physical characteristics. In addition,
interested parties may comment on the
order in which the physical
characteristics should be used in
matching products. Generally,
Commerce attempts to list the most
important physical characteristics first
and the least important characteristics
last.

In order to consider the suggestions of
interested parties in developing and
issuing the AD questionnaires, all
product characteristics comments must
be filed by 5:00 p.m. ET on June 1, 2021,
which is the next business day after 20
calendar days from the signature date of
this notice.1? Any rebuttal comments
must be filed by 5:00 p.m. ET on June
11, 2021. All comments and
submissions to Commerce must be filed
electronically using ACCESS, as
explained above, on the record of each
of the AD investigations.

Determination of Industry Support for
the Petitions

Section 732(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 732(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (i) At least 25
percent of the total production of the
domestic like product; and (ii) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 732(c)(4)(D)
of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
Commerce shall: (i) Poll the industry or
rely on other information in order to
determine if there is support for the
petition, as required by subparagraph

11 The 20-day deadline falls on May 31, 2021,
which is a federal holiday. Therefore, in accordance
with the Next Business Day Rule, the deadline
moves to the next business day, June 1, 2021.

(A); or (ii) determine industry support
using a statistically valid sampling
method to poll the “industry.”

Section 771(4)(A) of the Act defines
the “industry” as the producers as a
whole of a domestic like product. Thus,
to determine whether a petition has the
requisite industry support, the statute
directs Commerce to look to producers
and workers who produce the domestic
like product. The International Trade
Commission (ITC), which is responsible
for determining whether “the domestic
industry” has been injured, must also
determine what constitutes a domestic
like product in order to define the
industry. While both Commerce and the
ITC must apply the same statutory
definition regarding the domestic like
product,2 they do so for different
purposes and pursuant to a separate and
distinct authority. In addition,
Commerce’s determination is subject to
limitations of time and information.
Although this may result in different
definitions of the like product, such
differences do not render the decision of
either agency contrary to law.13

Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).

With regard to the domestic like
product, the petitioners do not offer a
definition of the domestic like product
distinct from the scope of the
investigations.'# Based on our analysis
of the information submitted on the
record, we have determined that raw
honey, as defined in the scope,
constitutes a single domestic like
product, and we have analyzed industry
support in terms of that domestic like
product.1s

12 See section 771(10) of the Act.

13 See USEC, Inc. v. United States, 132 F. Supp.
2d 1, 8 (CIT 2001) (citing Algoma Steel Corp., Ltd.
v. United States, 688 F. Supp. 639, 644 (CIT 1988),
aff'd 865 F.2d 240 (Fed. Cir. 1989)).

14 See Petitioners at Volume I at 15-19 and
Exhibit GEN-7.

15For a discussion of the domestic like product
analysis as applied to these cases and information
regarding industry support, see Checklists,
“Antidumping Duty Investigation Initiation
Checklists: Raw Honey from Argentina, Brazil,
India, Ukraine, and the Socialist Republic of
Vietnam,” dated concurrently with this notice and
on file electronically via ACCESS (Country-Specific
AD Initiation Checklists) at Attachment II, Analysis
of Industry Support for the Antidumping Duty
Petitions Covering Raw Honey from Argentina,
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In determining whether the
petitioners have standing under section
732(c)(4)(A) of the Act, we considered
the industry support data contained in
the Petitions with reference to the
domestic like product as defined in the
“Scope of the Investigations,” in the
appendix to this notice. To establish
industry support, the petitioners
provided their own 2020 production of
the domestic like product.1® On April
26, 2021, the American Beekeeping
Federation (ABF) submitted a letter
stating its support for the Petitions and
establishing the estimated 2020
production for its members.1” The
petitioners compared the estimated
production by the supporters of the
Petitions, adjusted to account for known
overlap between membership of the
petitioning associations and
membership of the ABF, to the total
2020 U.S. production of raw honey
reported in the U.S. Department of
Agriculture’s National Agricultural
Statistics Service’s National Honey
Report.1® We relied on data provided by
the petitioners and ABF for purposes of
measuring industry support.19

Our review of the data provided in the
Petitions, the First General Issues
Supplement, the ABF Letter, the Second
General Issues Supplement, the Third
General Issues Supplement, and other
information readily available to
Commerce indicates that the petitioners
have established industry support for
the Petitions.20 First, the Petitions
established support from domestic
producers (or workers) accounting for
more than 50 percent of the total
production of the domestic like product

Brazil, India, Ukraine, and the Socialist Republic of
Vietnam (Attachment II).

16 See Petitions at Volume I at 2—-5 and Exhibits
GEN-1 and GEN-2; see also General Issues
Supplement at 6-7 and Attachment 5; Second
General Issues Supplement at 3—4 and Attachment
1; and Third General Issues Supplement at
Attachment 1.

17 See ABF’s Letter, “Raw Honey from Argentina,
Brazil, India, Ukraine, and the Socialist Republic of
Vietnam—Letter of Support on Behalf of American
Beekeeping Federation,” dated April 26, 2021 (ABF
Letter); see also Second General Issues Supplement
at Attachment 1. The ABF is a trade association that
represents over 1,300 U.S. producers of raw honey.
See ABF Letter at 1. The ABF updated its members’
2020 production in a declaration it provided to the
petitioners. See Third General Issues Supplement at
4-6 and Attachment 1.

18 See Petitions at Volume I at GEN-2; see also
Second General Issues Supplement at 3—4 and
Attachment 1; and Third General Issues
Supplement at 4-6 and Attachment 1.

19 See Petitions at Volume I at Exhibit GEN-2; see
also General Issues Supplement at 6-7 and
Attachment 5; ABF Letter; and Second General
Issues Supplement at 3—4 and Attachment 1; and
Third General Issues Supplement at 4—6 and
Attachment 1.

20 See Country-Specific AD Initiation Checklists
at Attachment II.

and, as such, Commerce is not required
to take further action in order to
evaluate industry support (e.g.,
polling).2? Second, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 732(c)(4)(A)(i) of the Act
because the domestic producers (or
workers) who support the Petitions
account for at least 25 percent of the
total production of the domestic like
product.22 Finally, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 732(c)(4)(A)(ii) of the Act
because the domestic producers (or
workers) who support the Petitions
account for more than 50 percent of the
production of the domestic like product
produced by that portion of the industry
expressing support for, or opposition to,
the Petitions.23 Accordingly, Commerce
determines that the Petitions were filed
on behalf of the domestic industry
within the meaning of section 732(b)(1)
of the Act.2¢

Allegations and Evidence of Material
Injury and Causation

The petitioners allege that the U.S.
industry producing the domestic like
product is being materially injured, or is
threatened with material injury, by
reason of the imports of the subject
merchandise sold at LTFV. In addition,
the petitioners allege that subject
imports exceed the negligibility
threshold provided for under section
771(24)(A) of the Act.25

The petitioners contend that the
industry’s injured condition is
illustrated by significant and increasing
volume and market share of subject
imports; lost sales and revenues;
underselling and price depression and/
or suppression; decrease in production
and increase in honey stocks; and
decline in financial performance.26 We
assessed the allegations and supporting
evidence regarding material injury,
threat of material injury, causation, as
well as negligibility, and we have
determined that these allegations are
properly supported by adequate
evidence, and meet the statutory
requirements for initiation.2”

21]d.; see also section 732(c)(4)(D) of the Act.

22 See Country-Specific AD Initiation Checklists
at Attachment II.

23]d.

24]d.

25 See Petitions at Volume I at 20-21 and Exhibit
GEN-8.

26 Id. at 20—34 and Exhibits GEN-2, GEN-5, GEN—
7 and GEN-9 through GEN-12.

27 See Country-Specific AD Initiation Checklists
at Attachment III, Analysis of Allegations and
Evidence of Material Injury and Causation for the
Antidumping Duty Petitions Covering Raw Honey

Allegations of Sales at LTFV

The following is a description of the
allegations of sales at LTFV upon which
Commerce based its decision to initiate
AD investigations of imports of raw
honey from Argentina, Brazil, India,
Ukraine, and Vietnam. The sources of
data for the deductions and adjustments
relating to U.S. price and normal value
(NV) are discussed in greater detail in
the Country-Specific AD Initiation
Checklists.

U.S. Price

For Brazil, India, Ukraine, and
Vietnam, the petitioners based export
price (EP) on the average unit values
(AUVs) of publicly available import data
for raw honey produced in and exported
from each country during the POI For
Argentina, the petitioners submitted
information indicating that Argentina
experienced high inflation during the
proposed POI.28 Due to this alleged high
inflation, the petitioners based EP on
AUVs of publicly available import data
for raw honey produced in and exported
from Argentina for only certain months
of the POI corresponding to the months
for which a home market price was
available. Additionally, the petitioners
made certain adjustments to these U.S.
prices to calculate a net ex-factory U.S.
price.29

Normal Value 30

For Argentina, Brazil, India, and
Ukraine, the petitioners based NV on
home market price quotes obtained
through market research for raw honey
produced in and sold, or offered for
sale, in each country within the
applicable time period.3?

Commerce considers Vietnam to be an
NME country.32 In accordance with

from Argentina, Brazil, India, Ukraine, and the
Socialist Republic of Vietnam (Attachment III).

28 See Second Argentina AD Supplement at
Exhibit AD-AR-SUPP2-1 (citing, e.g., Circular
Welded Carbon Steel Standard Pipe and Tube
Products from Turkey: Final Results of
Antidumping Duty Administrative Review and
Final Determination of No Shipments; 2018-2019,
86 FR 15190 (March 22, 2021), and accompanying
Issues and decision Memorandum at 10 (Comment
1)).

29 See Country-Specific AD Initiation Checklists.

30In accordance with section 773(b)(2) of the Act,
for the Argentina, Brazil, India, and Ukraine
investigations, Commerce will request information
necessary to calculate the constructed value and
cost of production (COP) to determine whether
there are reasonable grounds to believe or suspect
that sales of the foreign like product have been
made at prices that represent less than the COP of
the product.

31 See Gountry-Specific AD Initiation Checklists.

32 See Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam: Final Results, and
Final Results of No Shipments of the Antidumping
Duty Administrative Review; 2016-2017, 84 FR
18007 (April 29, 2019).
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section 771(18)(C)(i) of the Act, any
determination that a foreign country is
an NME country shall remain in effect
until revoked by Commerce. Therefore,
we continue to treat Vietnam as an NME
country for purposes of the initiation of
this investigation. Accordingly, NV in
Vietnam is appropriately based on
factors of production (FOPs) valued in
a surrogate market economy country, in
accordance with section 773(c) of the
Act.

The petitioners claim that India is an
appropriate surrogate country for
Vietnam because India is a market
economy country that is at a level of
economic development comparable to
that of Vietnam and is a significant
producer of identical merchandise. The
petitioners provided publicly available
information from India to value all
FOPs. Based on the information
provided by the petitioners, we
determine that it is appropriate to use
India as a surrogate country for
initiation purposes.

Interested parties will have the
opportunity to submit comments
regarding surrogate country selection
and, pursuant to 19 CFR
351.301(c)(3)(i), will be provided an
opportunity to submit publicly available
information to value FOPs within 30
days before the scheduled date of the
preliminary determination.

Factors of Production

Because information regarding the
volume of inputs consumed by
Vietnamese producers/exporters was
not reasonably available, the petitioners
used their own product-specific
consumption rates as a surrogate to
value Vietnamese manufacturers’
FOPs.33 Additionally, the petitioners
calculated factory overhead; selling,
general and administrative expenses;
and profit based on the experience of
two Indian producers of identical
merchandise.34

Fair Value Comparisons

Based on the data provided by the
petitioners, there is reason to believe
that imports of raw honey from
Argentina, Brazil, India, Ukraine, and
Vietnam are being, or are likely to be,
sold in the United States at LTFV. Based
on comparisons of EP, as applicable, to
NV in accordance with sections 772 and
773 of the Act, the estimated dumping

33 See Petitions at Volume VI at 6—8 and Exhibit
AD-VN-2.

34 See Petitioners’ Letter, “Raw Honey from
Vietnam—Petitioners’ Supplement to Volume VI
Relating to a Request for the Imposition of
Antidumping Duties on Imports from Vietnam,”
dated April 29, 2021 at 10 and Exhibit AD-Supp-
VN-1, Attachment 6.

margins for raw honey for each of the
countries covered by this initiation are
as follows: (1) Argentina: 9.75—49.44
percent; (2) Brazil: 83.72 percent; (3)
India: 27.02—88.48 percent; (4) Ukraine:
9.49-92.94 percent; and (5) Vietnam:
47.56-138.23 percent.35

Initiation of LTFV Investigations

Based upon the examination of the
Petitions and supplemental responses,
we find that they meet the requirements
of section 732 of the Act. Therefore, we
are initiating AD investigations to
determine whether imports of raw
honey from Argentina, Brazil, India,
Ukraine, and Vietnam are being, or are
likely to be, sold in the United States at
LTFV. In accordance with section
733(b)(1)(A) of the Act and 19 CFR
351.205(b)(1), unless postponed, we will
make our preliminary determinations no
later than 140 days after the date of this
initiation.

Respondent Selection
Argentina, Brazil, India, and Ukraine

In the Petitions, the petitioners named
18 companies in Argentina, 18
companies in Brazil, 19 companies in
India, and 9 companies in Ukraine as
producers/exporters of raw honey.36
Following standard practice in AD
investigations involving market
economy countries, in the event
Commerce determines that the number
of exporters or producers in any
individual case is large such that
Commerce cannot individually examine
each company based upon its resources,
where appropriate, Commerce intends
to select mandatory respondents in that
case based on U.S. Customs and Border
Protection (CBP) data for U.S. imports
under the appropriate Harmonized
Tariff Schedule of the United States
numbers listed in the “Scope of the
Investigations,” in the appendix.

On May 5, 2021, Commerce released
CBP data on imports of raw honey from
Argentina, Brazil, India, and Ukraine
under Administrative Protective Order
(APO) to all parties with access to
information protected by APO and
indicated that interested parties wishing
to comment on the CBP data must do so
within three business days of the
publication date of the notice of
initiation of these investigations.37
Comments must be filed electronically
using ACCESS. An electronically filed

35 See Country-Specific Initiation Checklists for
details of calculations.

36 See Petitions at Volume I at Exhibit GEN—4.

37 See Country-Specific Memoranda,
“Antidumping Duty Investigation of Raw Honey:
Release of Customs Data from U.S. Customs and
Border Protection,” dated May 5, 2021.

document must be received successfully
in its entirety via ACCESS by 5:00 p.m.
ET on the specified deadline. Commerce
will not accept rebuttal comments
regarding the CBP data or respondent
selection.

Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305(b).
Instructions for filing such applications
may be found on Commerce’s website at
http://enforcement.trade.gov/apo.

Vietnam

In the Petition, the petitioners named
12 companies as producers/exporters of
raw honey in Vietnam.?38 In accordance
with our standard practice for
respondent selection in AD
investigations involving NME countries,
Commerce selects respondents based on
quantity and value (Q&V)
questionnaires in cases where it has
determined that the number of
companies is large and it cannot
individually examine each company
based upon its resources. Therefore,
considering the number of Vietnamese
producers and exporters identified in
the Petitions, Commerce will solicit
Q&V information that can serve as a
basis for selecting exporters for
individual examination in the event that
Commerce decides to limit the number
of respondents individually examined
pursuant to section 777A(c)(2) of the
Act. Given that there are 12 producers
and exporters identified in the Petition,
Commerce has determined that it will
issue Q&V questionnaires to each
potential respondent for which the
petitioners have provided a complete
address.

In addition, Commerce will post the
Q&V questionnaire along with filing
instructions on Enforcement and
Compliance’s website at https://
www.trade.gov/ec-adcvd-case-
announcements. Producers/exporters of
raw honey from Vietnam that do not
receive Q&V questionnaires may still
submit a response to the Q&V
questionnaire and can obtain a copy of
the Q&V questionnaire from
Enforcement and Compliance’s website.
In accordance with the standard
practice for respondent selection in AD
cases involving NME countries, in the
event Commerce decides to limit the
number of respondents individually
investigated, Commerce intends to base
respondent selection on the responses to
the Q&V questionnaire that it receives.

Responses to the Q&V questionnaire
must be submitted by the relevant
Vietnamese producers/exporters no later
than 5:00 p.m. ET on May 27, 2021. All

38 See Petitions at Volume I at Exhibit GEN—4.


http://enforcement.trade.gov/apo
https://www.trade.gov/ec-adcvd-case-announcements
https://www.trade.gov/ec-adcvd-case-announcements
https://www.trade.gov/ec-adcvd-case-announcements

Federal Register/Vol. 86, No. 94/Tuesday, May 18, 2021/ Notices

26901

Q&V questionnaire responses must be
filed electronically via ACCESS. An
electronically filed document must be
received successfully, in its entirety, by
ACCESS no later than 5:00 p.m. ET on
the deadline noted above. Commerce
intends to finalize its decisions
regarding respondent selection within
20 days of publication of this notice.

Separate Rates

In order to obtain separate-rate status
in an NME investigation, exporters and
producers must submit a separate-rate
application.3? The specific requirements
for submitting a separate-rate
application in an Vietnam investigation
are outlined in detail in the application
itself, which is available on Commerce’s
website at http://enforcement.trade.gov/
nme/nme-sep-rate.html. The separate-
rate application will be due 30 days
after publication of this initiation
notice.40 Exporters and producers who
submit a separate-rate application and
have been selected as mandatory
respondents will be eligible for
consideration for separate-rate status
only if they respond to all parts of
Commerce’s AD questionnaire as
mandatory respondents. Commerce
requires that companies from Vietnam
submit a response both to the Q&V
questionnaire and to the separate-rate
application by the respective deadlines
in order to receive consideration for
separate-rate status. Companies not
filing a timely Q&V questionnaire
response will not receive separate rate
consideration.

Use of Combination Rates

Commerce will calculate combination
rates for certain respondents that are
eligible for a separate rate in an NME
investigation. The Separate Rates and
Combination Rates Bulletin states:

{w}hile continuing the practice of assigning
separate rates only to exporters, all separate
rates that the Department will now assign in
its NME Investigation will be specific to
those producers that supplied the exporter
during the period of investigation. Note,
however, that one rate is calculated for the
exporter and all of the producers which
supplied subject merchandise to it during the
period of investigation. This practice applies
both to mandatory respondents receiving an
individually calculated separate rate as well
as the pool of non-investigated firms

39 See Policy Bulletin 05.1: Separate-Rates
Practice and Application of Combination Rates in
Antidumping Investigation involving NME
Countries (April 5, 2005), available at http://
enforcement.trade.gov/policy/bull05-1.pdf (Policy
Bulletin 05.1).

40 Although in past investigations this deadline
was 60 days, consistent with 19 CFR 351.301(a),
which states that “the Secretary may request any
person to submit factual information at any time
during a proceeding,” this deadline is now 30 days.

receiving the weighted-average of the
individually calculated rates. This practice is
referred to as the application of “combination
rates” because such rates apply to specific
combinations of exporters and one or more
producers. The cash-deposit rate assigned to
an exporter will apply only to merchandise
both exported by the firm in question and
produced by a firm that supplied the exporter
during the period of investigation.?

Distribution of Copies of the AD
Petitions

In accordance with section
732(b)(3)(A) of the Act and 19 CFR
351.202(f), copies of the public versions
of the AD Petitions have been provided
to the governments of Argentina, Brazil,
India, Ukraine, and Vietnam via
ACCESS. To the extent practicable, we
will attempt to provide a copy of the
public version of the AD Petitions to
each exporter named in the AD
Petitions, as provided under 19 CFR
351.203(c)(2).

ITC Notification

Commerce will notify the ITC of our
initiation, as required by section 732(d)
of the Act.

Preliminary Determinations by the ITC

The ITC will preliminarily determine,
within 45 days after the date on which
the AD Petitions were filed, whether
there is a reasonable indication that
imports of raw honey from Argentina,
Brazil, India, Ukraine, and/or Vietnam
are materially injuring, or threatening
material injury to, a U.S. industry.42 A
negative ITC determination for any
country will result in the investigation
being terminated with respect to that
country.*3 Otherwise, these AD
investigations will proceed according to
statutory and regulatory time limits.

Submission of Factual Information

Factual information is defined in 19
CFR 351.102(b)(21) as: (i) Evidence
submitted in response to questionnaires;
(ii) evidence submitted in support of
allegations; (iii) publicly available
information to value factors under 19
CFR 351.408(c) or to measure the
adequacy of remuneration under 19 CFR
351.511(a)(2); (iv) evidence placed on
the record by Commerce; and (v)
evidence other than factual information
described in (i)—(iv). Section 351.301(b)
of Commerce’s regulations requires any
party, when submitting factual
information, to specify under which
subsection of 19 CFR 351.102(b)(21) the
information is being submitted 44 and, if
the information is submitted to rebut,

41 See Policy Bulletin 05.1 at 6 (emphasis added).
42 See section 733(a) of the Act.

43 Jd.

44 See 19 CFR 351.301(b).

clarify, or correct factual information
already on the record, to provide an
explanation identifying the information
already on the record that the factual
information seeks to rebut, clarify, or
correct.#5 Time limits for the
submission of factual information are
addressed in 19 CFR 351.301, which
provides specific time limits based on
the type of factual information being
submitted. Interested parties should
review the regulations prior to
submitting factual information in these
investigations.

Particular Market Situation Allegation

Section 773(e) of the Act addresses
the concept of particular market
situation (PMS) for purposes of CV,
stating that ““if a particular market
situation exists such that the cost of
materials and fabrication or other
processing of any kind does not
accurately reflect the COP in the
ordinary course of trade, the
administering authority may use
another calculation methodology under
this subtitle or any other calculation
methodology.” When an interested
party submits a PMS allegation pursuant
to section 773(e) of the Act, Commerce
will respond to such a submission
consistent with 19 CFR 351.301(c)(2)(v).
If Commerce finds that a PMS exists
under section 773(e) of the Act, then it
will modify its dumping calculations
appropriately.

Neither section 773(e) of the Act, nor
19 CFR 351.301(c)(2)(v), set a deadline
for the submission of PMS allegations
and supporting factual information.
However, in order to administer section
773(e) of the Act, Commerce must
receive PMS allegations and supporting
factual information with enough time to
consider the submission. Thus, should
an interested party wish to submit a
PMS allegation and supporting new
factual information pursuant to section
773(e) of the Act, it must do so no later
than 20 days after submission of a
respondent’s initial section D
questionnaire response.

Extensions of Time Limits

Parties may request an extension of
time limits before the expiration of a
time limit established under 19 CFR
351.301, or as otherwise specified by
Commerce. In general, an extension
request will be considered untimely if it
is filed after the expiration of the time
limit established under 19 CFR 351.301.
For submissions that are due from
multiple parties simultaneously, an
extension request will be considered
untimely if it is filed after 10:00 a.m. ET

45 See 19 CFR 351.301(b)(2).
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on the due date. Under certain
circumstances, we may elect to specify
a different time limit by which
extension requests will be considered
untimely for submissions which are due
from multiple parties simultaneously. In
such a case, we will inform parties in a
letter or memorandum of the deadline
(including a specified time) by which
extension requests must be filed to be
considered timely. An extension request
must be made in a separate, stand-alone
submission; under limited
circumstances we will grant untimely-
filed requests for the extension of time
limits. Parties should review
Commerce’s regulations pertaining to
the extension of time limits prior to
submitting factual information in these
investigations.46

Certification Requirements

Any party submitting factual
information in an AD or countervailing
duty proceeding must certify to the
accuracy and completeness of that
information.4” Parties must use the
certification formats provided in 19 CFR
351.303(g).48 Commerce intends to
reject factual submissions if the
submitting party does not comply with
the applicable certification
requirements.

Notification to Interested Parties

Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305.
Parties wishing to participate in these
investigations should ensure that they
meet the requirements of 19 CFR
351.103(d) (e.g., by filing the required
letter of appearance). Note that
Commerce has temporarily modified
certain of its requirements for serving
documents containing business
proprietary information, until further
notice.4°

46 See Extension of Time Limits; Final Rule, 78 FR
57790 (September 20, 2013), available at http://
www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-
22853.htm.

47 See section 782(b) of the Act.

48 See Certification of Factual Information to
Import Administration During Antidumping and
Countervailing Duty Proceedings, 78 FR 42678 (July
17, 2013) (Final Rule). Answers to frequently asked
questions regarding the Final Rule are available at
http://enforcement.trade.gov/tlei/notices/factual
info_final_rule_FAQ_07172013.pdf.

49 See Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-19; Extension
of Effective Period, 85 FR 41363 (July 10, 2020).

This notice is issued and published
pursuant to sections 732(c)(2) and 777(i)
of the Act, and 19 CFR 351.203(c).

Dated: May 11, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix

Scope of the Investigations

The merchandise covered by these
investigations is raw honey. Raw honey is
honey as it exists in the beehive or as
obtained by extraction, settling and
skimming, or coarse straining. Raw honey
has not been filtered to a level that results in
the removal of most or all of the pollen, e.g.,
a level that removes pollen to below 25
microns. The subject products include all
grades, floral sources and colors of raw honey
and also include organic raw honey.

Excluded from the scope is any honey that
is packaged for retail sale (e.g., in bottles or
other retail containers of five (5) 1bs. or less).

The merchandise subject to these
investigations is currently classifiable under
statistical subheading 0409.00.0005,
0409.00.0035, 0409.00.0045, 0409.00.0056,
and 0409.00.0065 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of these investigations is dispositive.

[FR Doc. 2021-10440 Filed 5-17—21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-979]

Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into
Modules, From the People’s Republic
of China: Notice of Court Decision Not
in Harmony With Final Results of
Antidumping Duty Administrative
Review; Notice of Amended Final
Results

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 5, 2021, the United
States Court of International Trade (the
Court) issued its final judgment in Risen
Energy Co., Ltd. et al. v. United States,
Consol. Court No. 19-00153, sustaining
the Department of Commerce
(Commerce)’s first remand
redetermination pertaining to the 2016—

2017 antidumping duty (AD)
administrative review of crystalline
silicon photovoltaic cells, whether or
not assembled into modules (solar
cells), from the People’s Republic of
China (China). Commerce is notifying
the public that the Court’s final
judgment in this litigation is not in
harmony with Commerce’s final results
in the 2016—2017 AD administrative
review of solar cells from China, and
that Commerce is amending the final
results with respect to the mandatory
respondent Risen Energy Co., Ltd.
(Risen) and three non-individually
examined companies.

DATES: Applicable May 15, 2021.

FOR FURTHER INFORMATION CONTACT: Jeff
Pedersen, AD/CVD Operations, Office
1V, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—2769.

SUPPLEMENTARY INFORMATION:
Background

On July 30, 2019, Commerce
published its Final Results of the 2016—
2017 AD administrative review of solar
cells from China.! Risen appealed
Commerce’s Final Results. On October
30, 2020, the Court remanded
Commerce’s Final Results for Commerce
to reconsider or further explain its
application of partial adverse facts
available (AFA) in valuing unreported
factors of production (FOPs) for
merchandise sourced from Risen’s
unaffiliated suppliers, which were
necessary for calculating Risen’s 2
dumping margin.3

1 See Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into Modules, from the
People’s Republic of China: Final Results of
Antidumping Duty Administrative Review and
Final Determination of No Shipments; 2016-2017,
84 FR 36886 (July 30, 2019) (AR5 Final Results),
and accompanying Issues and Decision
Memorandum.

2Commerce has treated the following seven
companies as a single entity: Risen Energy Co., Ltd.;
Risen (Wuhai) New Energy Co., Ltd.; Zhejiang
Twinsel Electronic Technology Co., Ltd.; Risen
(Luoyang) New Energy Co., Ltd.; Jiujiang Shengchao
Xinye Technology Co., Ltd.; Jiujiang Shengzhao
Xinye Trade Co., Ltd. Ruichang Branch; and Risen
Energy (Hong Kong) Co., Ltd. (collectively, Risen).
See AR5 Final Results.

3 See Risen Energy Co., Ltd., et al. v. United
States, 477 F. Supp. 3d 1331 (CIT 2020) (Risen I).
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http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
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In its Remand Redetermination,
pursuant to the Court’s holding in Risen
I, Commerce determined, under
respectful protest, to base Risen’s
unreported FOP consumption on partial
facts available rather than partial AFA.4
Specifically, Commerce based the
unreported FOP consumption on the
average of the consumption that was
reported for certain of Risen’s FOPs.5
Commerce assigned the margin
calculated for Risen to those
respondents eligible for a separate rate
and which participated in the
litigation.® On May 5, 2021, the Court

sustained Commerce’s Remand
Redetermination.”

Timken Notice

In its decision in Timken,8 as clarified
by Diamond Sawblades,® the Court of
Appeals for the Federal Circuit held
that, pursuant to section 516A(c) and (e)
of the Tariff Act of 1930, as amended
(the Act), Commerce must publish a
notice of court decision that is not “‘in
harmony” with a Commerce
determination and must suspend
liquidation of entries pending a
“conclusive” court decision. The

Court’s May 5, 2021, judgment
constitutes a final decision of the Court
that is not in harmony with Commerce’s
Final Results. Thus, this notice is
published in fulfillment of the
publication requirements of Timken.

Amended Final Results

Because there is now a final court
decision, Commerce is amending its
Final Results. The amended weighted-
average dumping margin for the
respondents which participated in this
litigation is as follows:

Weighted-
average
Exporter dumping
margin
(percent)
Risen Energy Co., Ltd./Risen (Wuhai) New Energy Co., Ltd./Zhejiang Twinsel Electronic Technology Co., Ltd./Risen (Luoyang) New

Energy Co., Ltd./iujiang Shengchao Xinye Technology Co., Ltd./Jiujiang Shengzhao Xinye Trade Co., Ltd. Ruichang Branch/

Risen Energy (HONG KONQG) C0., LEA ...oueiiiiiiiiiiieetie ettt e et e e e e e h et e r e e e e sRe e s e e Rt e s s e an e e asennenanennenanennennes 3.63
Canadian Solar International Limited/Canadian Solar Manufacturing (Changshu), Inc./Canadian Solar Manufacturing (Luoyang),

Inc./CSI Cells Co., Ltd./CSI-GCL Solar Manufacturing (YanCheng) Co., Ltd./CSI Solar Power (China) Inc 3.30
ShangGhai BYD €0., LI .. ..eeiiiiiiiiiiii ettt ettt sh ettt s et e et e e e s st e ehe e et e e e h e e e R e e b et e b e e sae e et e e e a bt e b e e ean e e ehe e e bt e e nn e e beenareereenn 3.30
Yingli Energy (China) Company Limited/Baoding Tianwei Yingli New Energy Resources Co., Ltd./Tianjin Yingli New Energy Re-

sources Co., Ltd./Hengshui Yingli New Energy Resources Co., Ltd./Lixian Yingli New Energy Resources Co., Ltd./Baoding

Jiasheng Photovoltaic Technology Co., Ltd./Beijing Tianneng Yingli New Energy Resources Co., Ltd./Hainan Yingli New Energy

Resources Co., Ltd./Shenzhen Yingli New Energy Resources Co., LId ........c.ccciiiiiiiiiiiii s 3.30

Because the cash deposit rates for all respondents listed above in accordance =~ DEPARTMENT OF COMMERCE

of the respondents listed above have a
superseding cash deposit rate, i.e., there
have been final results published in a
subsequent administrative review, this
notice does not affect the current cash
deposit rates of these respondents and
we will not issue revised cash deposit
instructions to U.S. Customs and Border
Protection (CBP).

Liquidation of Suspended Entries

At this time, Commerce remains
enjoined by CIT order from liquidating
entries that: Were exported by all of the
respondents listed above and were
entered, or withdrawn from warehouse,
for consumption during the period
December 1, 2016, through November
30, 2017. These entries will remain
enjoined pursuant to the terms of the
injunction during the pendency of any
appeals process.

In the event the Court’s ruling is not
appealed, or, if appealed, upheld by a
final and conclusive court decision,
Commerce intends to instruct CBP to
assess antidumping duties on
unliquidated entries of subject
merchandise exported by all of the

4 See Final Results of Redetermination Pursuant
to Court Order, Risen Energy Co., Ltd. et al. v.
United States, Consol. Court No. 19-00153, Slip
Op. 20-152 (February 10, 2021) at 4.

51d. at 6.

6 Id. at 7-8.

with 19 CFR 351.212(b). We will
instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review when the importer-
specific ad valorem assessment rate is
not zero or de minimis. Where an
import-specific ad valorem assessment
rate is zero or de minimis,® we will
instruct CBP to liquidate the appropriate
entries without regard to antidumping
duties.

Notification to Interested Parties

This notice is issued and published in
accordance with sections 516A(c) and
(e) and 777(i)(1) of the Act.

Dated: May 12, 2021.
Christian Marsh,
Acting Assistant Secretary for Enforcement
and Compliance.
[FR Doc. 2021-10439 Filed 5-17-21; 8:45 am]
BILLING CODE 3510-DS-P

7 See Risen Energy Co., Ltd., et al. v. United
States, et al., Consol. Court No. 19-00153, Slip Op.
21-55 (Ct. Int’l Trade May 5, 2021).

8 See Timken Co. v. United States, 893 F.2d 337
(Fed. Cir. 1990) (Timken).

International Trade Administration

[C-533-876]

Fine Denier Polyester Staple Fiber
From India: Preliminary Results of
Countervailing Duty Administrative
Review; 2019

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that Reliance Industries Limited
(Reliance), a producer/exporter of fine
denier polyester staple fiber (fine denier
PSF) from India, received
countervailable subsidies that are above
de minimis during the period of review,
January 1, 2019, through December 31,
2019.

DATES: Applicable May 18, 2021.

FOR FURTHER INFORMATION CONTACT:
Ariela Garvett, AD/CVD Operations,
Office IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401

9 See Diamond Sawblades Manufacturers
Coalition v. United States, 626 F.3d 1374 (Fed. Cir.
2010) (Diamond Sawblades).

10 See 19 CFR 351.106(c)(2).
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Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—3609.

SUPPLEMENTARY INFORMATION:
Background

On May 6, 2020, Commerce published
a notice of initiation of an
administrative review of the
countervailing duty order on fine denier
PSF from India with respect to
Reliance.! On July 21, 2020, Commerce
tolled all deadlines in administrative
reviews by 60 days,? thereby extending
the deadline for these preliminary
results until February 1, 2021.3 On
January 6, 2021, Commerce postponed
the preliminary results of this review by
95 days until May 5, 2021.4 On May 3,
2021, Commerce postponed the
preliminary results of this review by an
additional seven days until May 12,
2021.5

For a complete description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.® A list of topics
discussed in the Preliminary Decision
Memorandum is included at the
appendix to this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic System
(ACCESS). ACCESS is available to
registered users at http://
access.trade.gov. In addition, a complete
version of the Preliminary Decision
Memorandum can be accessed directly
at http://enforcement.trade.gov/frn/.

Scope of the Order

The merchandise covered by the
Order is fine denier polyester staple
fiber (fine denier PSF). For a complete
description of the scope of the Order,

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 85 FR
26931 (May 6, 2020) (Initiation Notice) at 26935.

2 See Memorandum, ‘Tolling of Deadlines for
Antidumping and Countervailing Duty
Administrative Reviews,”” dated July 21, 2020.

3The actual deadline for completing the
preliminary results was January 30, 2021. Because
January 30, 2021 is a Saturday, the deadline moved
to the next business day, February 1, 2021. See
Notice of Clarification: Application of “Next
Business Day” Rule for Administrative
Determination Deadlines Pursuant to the Tariff Act
of 1930, As Amended, 70 FR 24533 (May 10, 2005).

4 See Memorandum, “Extension of Deadline for
Preliminary Results,” dated January 6, 2021.

5 See Memorandum, ‘“‘Second Extension of
Deadline for Preliminary Results,” dated May 3,
2021.

6 See Memorandum, ‘‘Decision Memorandum for
the Preliminary Results of the 2019 Administrative
Review of the Countervailing Duty Order on Fine
Denier Polyester Staple Fiber from India,” dated
concurrently, and hereby adopted by, this notice
(Preliminary Decision Memorandum).

see the Preliminary Decision
Memorandum.

Methodology

Commerce is conducting this
administrative review in accordance
with section 751(a)(1)(A) of the Tariff
Act of 1930, as amended (the Act). For
each of the subsidy programs found
countervailable, we preliminarily find
that there is a subsidy, i.e., a
government-provided financial
contribution that gives rise to a benefit
to the recipient, and that the subsidy is
specific.? For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum.

Preliminary Results of Review

As a result of this review, we
preliminarily determine the following
net countervailable subsidy rate for the
sole mandatory respondent, Reliance,
for the period January 1, 2019, through
December 31, 2019:

Subsidy rate
(percent
ad valorem)

Company

Reliance Industries Limited 4.89

Assessment Rate

Consistent with section 751(a)(2)(C) of
the Act and 19 CFR 351.212(b)(2), upon
issuance of the final results, Commerce
will determine, and U.S. Customs and
Border Protection (CBP) shall assess,
countervailing duties on all appropriate
entries covered by this review.
Commerce intends to issue assessment
instructions to CBP no earlier than 35
days after the date of publication of the
final results of this review in the
Federal Register. If a timely summons is
filed at the U.S. Court of International
Trade, the assessment instructions will
direct CBP not to liquidate relevant
entries until the time for parties to file
a request for a statutory injunction has
expired (i.e., within 90 days of
publication).

Cash Deposit Rate

In accordance with section
751(a)(2)(C) of the Act, Commerce also
intends to instruct CBP to collect cash
deposits of estimated countervailing
duties in the amount indicated above
with regard to shipments of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results of this review. For all non-

7 See sections 771(5)(B) and (D) of the Act
regarding financial contribution; section 771(5)(E)
of the Act regarding benefit; and section 771(5)(A)
of the Act regarding specificity.

reviewed firms, Commerce will instruct
CBP to continue to collect cash deposits
of estimated countervailing duties at the
most recent company-specific or all-
others rate applicable to the company,
as appropriate. These cash deposit
instructions, when imposed, shall
remain in effect until further notice.

Disclosure and Public Comment

We will disclose to parties in this
proceeding the calculations performed
in reaching the preliminary results
within five days of publication of these
preliminary results in the Federal
Register.8 Interested parties may submit
written comments (case briefs) on the
preliminary results no later than 30 days
from the date of publication of this
Federal Register notice, and rebuttal
comments (rebuttal briefs) within seven
days after the time limit for filing case
briefs.? Pursuant to 19 CFR
351.309(d)(2), rebuttal briefs must be
limited to issues raised in the case
briefs. Parties who submit arguments are
requested to submit with the argument:
(1) A statement of the issue; (2) a brief
summary of the argument; and (3) a
table of authorities.10

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, filed electronically via
ACCESS by 5 p.m. Eastern Time within
30 days after the date of publication of
this notice.1* Hearing requests should
contain: (1) The party’s name, address,
and telephone number; (2) the number
of participants; and (3) a list of the
issues to be discussed. Issues addressed
at the hearing will be limited to those
raised in the briefs. If a request for a
hearing is made, Commerce intends to
hold the hearing at a date and time to
be determined.12 Parties should confirm
by telephone the date and time of the
hearing two days before the scheduled
date.

Parties are reminded that all briefs
and hearing requests are to be filed
electronically using ACCESS and that
electronically filed documents must be
received successfully in their entirety by
5 p.m. Eastern Time on the due date.
Note that Commerce has temporarily
modified certain of its requirements for
serving documents containing business

8 See 19 CFR 351.224(b).

9 See 19 CFR 351.309(c)(1)(ii) and 351.309(d)(1);
see also 19 CFR 351.303 (for general filing
requirements).

10 See 19 CFR 351.309(c)(2) and 351.309(d)(2).

11 See 19 CFR 351.310(c).

12]d.


http://enforcement.trade.gov/frn/
http://access.trade.gov
http://access.trade.gov
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proprietary information, until further
notice.13

Commerce intends to issue the final
results of this administrative review,
including the results of our analysis of
the issues raised by the parties in their
comments, no later than 120 days after
the date of publication of this notice,
pursuant to section 751(a)(3)(A) of the
Act and 19 CFR 351.213(h), unless this
deadline is extended.

Notification to Interested Parties

These preliminary results are issued
and published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act, and 19 CFR 351.213 and 19 CFR
351.221(b)(4).

Dated: May 12, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix—List of Topics Discussed in
the Preliminary Decision Memorandum

I. Summary

1I. Background

I1I. Scope of the Order

IV. Use of Facts Otherwise Available and
Application of Adverse Inferences

V. Subsidies Valuation Information

VI. Analysis of Programs

VII. Recommendation

[FR Doc. 2021-10441 Filed 5-17-21; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-850]

Thermal Paper From Germany:
Preliminary Affirmative Determination
of Sales at Less Than Fair Value,
Preliminary Affirmative Determination
of Critical Circumstances in Part,
Postponement of Final Determination,
and Extension of Provisional
Measures; Correction

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) published notice in the
Federal Register of May 12, 2021, in
which Commerce made a preliminary
affirmative determination of sales at less
than fair value (LTFV) of thermal paper
from Germany. This notice failed to
include language regarding the
suspension of liquidation for
Papierfabrik August Koehler SE
(Koehler) during the critical
circumstances period.

13 See Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-19; Extension
of Effective Period, 85 FR 41363 (July 10, 2020).

DATES: Applicable May 12, 2021.

FOR FURTHER INFORMATION CONTACT:
David Goldberger, AD/CVD Operations,
Office II, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—4136.
SUPPLEMENTARY INFORMATION:

Correction

In the Federal Register of May 12,
2021, in FR Doc 2021-09965, on page
26002, in the second column, correct
the “Suspension of Liquidation” section
to add the following second and third
paragraphs which had been omitted:

Section 733(e)(2) of the Tariff Act of
1930, as amended (the Act), provides
that, given an affirmative determination
of critical circumstances, the suspension
of liquidation shall apply to
unliquidated entries of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the later of: (a) The date which is
90 days before the date on which the
suspension of liquidation was first
ordered; or (b) the date on which notice
of initiation of the investigation was
published. As noted above, Commerce
preliminarily finds that critical
circumstances exist for imports of
subject merchandise produced and
exported by Koehler. In accordance with
section 733(e)(2)(A) of the Act, the
suspension of liquidation shall apply to
unliquidated entries of shipments of
thermal paper from Germany that were
produced and/or exported by Koehler
that are entered, or withdrawn from
warehouse, for consumption on or after
February 11, 2021, which is 90 days
before the publication date of the
Preliminary Determination in the
Federal Register.

These suspension of liquidation
instructions will remain in effect until
further notice.

Background

On May 12, 2021, Commerce
published in the Federal Register a
preliminary affirmative determination of
sales at LTFV of thermal paper from
Germany.! This notice failed to include
language regarding the suspension of
liquidation for Koehler during the
critical circumstances period.

Notification to Interested Parties

This notice serves as a correction and
is published in accordance with

1 See Thermal Paper from Germany: Preliminary
Affirmative Determination of Sales at Less Than
Fair Value, Preliminary Affirmative Determination
of Critical Circumstances in Part, Postponement of
Final Determination, and Extension of Provisional
Measures, 86 FR 26001 (May 12, 2021).

sections 773(f) and 777(i)(1) of the Act
and 19 CFR 351.205(c).

Dated: May 12, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2021-10438 Filed 5-17-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-985]

Xanthan Gum From the People’s
Republic of China: Amended Final
Results of Antidumping Duty
Administrative Review; 2016-2017

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is amending the final
results of the administrative review of
the antidumping duty order on xanthan
gum from the People’s Republic of
China (China) covering the period, July
1, 2016, through June 30, 2017, to
include results with respect to
Neimenggu Fufeng Biotechnologies Co.,
Ltd. (a.k.a. Inner Mongolia Fufeng
Biotechnologies Co., Ltd.)/Shandong
Fufeng Fermentation Co., Ltd./Xinjiang
Fufeng Biotechnologies Co., Ltd.
(collectively, Fufeng).

DATES: Applicable May 18, 2021.

FOR FURTHER INFORMATION CONTACT:
Thomas Hanna, AD/CVD Operations,
Office IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-0835.
SUPPLEMENTARY INFORMATION:

Background

Commerce published the Preliminary
Results of this review on August 14,
2018.1 On September 21, 2018, Fufeng,?
a mandatory respondent, and Tate and
Lyle, a U.S. importer, filed case briefs.3

1 See Xanthan Gum from the People’s Republic of
China: Preliminary Results of the Antidumping
Duty Administrative Review, and Preliminary
Determination of No Shipments; 2016-2017, 83 FR
40229 (August 14, 2018) (Preliminary Results), and
accompanying Preliminary Decision Memorandum.

2Fufeng refers to the collapsed entity Neimenggu
Fufeng Biotechnologies Co., Ltd. (aka Inner
Mongolia Fufeng Biotechnologies Co., Ltd.) and
Shandong Fufeng Fermentation, Co., Ltd.
(collectively, Fufeng).

3 See Fufeng’s Letter, “Fufeng Case Brief in the
Fourth Administrative Review of Antidumping
Duty Order on Xanthan Gum from the People’s
Republic of China (A-570-985),”” dated September
20, 2018; see also Tate and Lyle’s Letter, “Xanthan

Continued
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No other interested parties filed
comments on the Preliminary Results of
review.

Pursuant to a series of remand orders
and the Court of International Trade
(CIT)’s final judgment regarding the
underlying less-than-fair-value (LTFV)
investigation, Commerce amended its
final determination and prior amended
final determination and Order and
excluded merchandise produced and
exported by Fufeng from the Order.*
Accordingly, on December 19, 2018,
Commerce published the Final Results
of this review, in which it discontinued
the review of Fufeng during the
pendency of the appeals process.®

On February 10, 2020, the Court of
Appeals for the Federal Circuit (CAFC)
reversed the CIT’s decision that resulted
in the exclusion of Fufeng from the
Order.5 Accordingly, Commerce issued
a third amended final determination in
the LTFV investigation of xanthan gum
from China, in which it found Fufeng
subject to the Order and announced its
intention to resume the instant review

of Fufeng.” Commerce is now amending
its final results of this administrative
review by completing the administrative
review with respect to Fufeng.

Scope of the Order

The scope of the Order covers dry
xanthan gum, whether or not coated or
blended with other products. Further,
xanthan gum is included in the Order
regardless of physical form, including,
but not limited to, solutions, slurries,
dry powders of any particle size, or
unground fiber. Merchandise covered by
the scope of the Order is classified in
the Harmonized Tariff Schedule of the
United States at subheading 3913.90.20.
Although this tariff classification is
provided for convenience and customs
purposes, the written description of the
scope remains dispositive. 8

Analysis of Comments Received

All issues raised in Fufeng’s case brief
are addressed in the Issues and Decision
Memorandum, which is hereby adopted
by this notice. We have included a list

of sections in the Issues and Decision
Memorandum in the appendix to this
notice. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at http://enforcement.trade.gov/
frn/inidex.html.

Changes Since the Preliminary Results

We corrected certain ministerial
errors and made other changes to our
preliminary dumping margin
calculations.

Amended Final Results of Review

We are assigning the following
calculated weighted-average dumping
margin to the firm listed below for the
period July 1, 2016, through June 30,
2017:

Weighted-
average
Producer or exporter dumping
margin
(percent)
Neimenggu Fufeng Biotechnologies Co., Ltd. (a.k.a. Inner Mongolia Fufeng Biotechnologies Co., Ltd.)/Shandong Fufeng Fermenta-
tion Co., Ltd./Xinjiang Fufeng BioteChnologies Co., LI ..ottt sttt st nne s 0.00

Disclosure

Commerce intends to disclose to the
parties to the proceeding the
calculations that it performed for these
amended final results of review within
five days of the date of publication of
this notice in the Federal Register, in
accordance with 19 CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act and 19 CFR 351.212(b)(1), we
intend to instruct U.S. Customs and
Border Protection (CBP) to liquidate
POR entries of subject merchandise
from Fufeng without regard to
antidumping duties. For entries that

Gum from China—Tate and Lyle Case Brief,” dated
September 20, 2018.

4 See Xanthan Gum from the People’s Republic of
China: Amended Final Determination of Sales at
Less Than Fair Value and Antidumping Duty Order,
78 FR 43143 (July 19, 2013) (Order); see also CP
Kelco US, Inc. v. United States, Ct. No. 13-00288,
Slip Op. 15-27 (CIT March 31, 2015); CP Kelco US,
Inc. v. United States, Ct. No. 13—-00288, Slip Op.
16-36 (CIT April 8, 2016); CP Kelco US, Inc. v.
United States, 211 F. Supp. 3d 1338 (CIT 2017); CP
Kelco US, Inc. v. United States, Gt. No. 13—00288,
Slip Op. 18-36 (CIT April 5, 2018); CP Kelco US,
Inc. v. United States, Ct. No. 13-00288, Slip Op.
18-120 (CIT September 17, 2018); and Xanthan
Gum From the People’s Republic of China: Notice

were not reported in the U.S. sales
database submitted by Fufeng, but that
were entered under Fufeng’s case
number (i.e., at Fufeng’s cash deposit
rate), Commerce will instruct CBP to
liquidate such entries at the China-wide
rate (i.e., 154.07 percent).

Consistent with its recent notice,®
Commerce intends to issue assessment
instructions to CBP no earlier than 35
days after the date of publication of
these amended final results of this
review in the Federal Register. If a
timely summons is filed at the CIT, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a

of Court Decision Not in Harmony With Amended
Final Determination in Less Than Fair Value
Investigation; Notice of Amended Final
Determination Pursuant to Court Decision; Notice of
Revocation of Antidumping Duty Order in Part; and
Discontinuation of Fourth and Fifth Antidumping
Duty Administrative Reviews in Part, 83 FR 52205
(October 16, 2018).

5 See Xanthan Gum from the People’s Republic of
China: Final Results of Antidumping Duty
Administrative Review; Final Determination of No
Shipments, Partial Discontinuation of Antidumping
Duty Administrative Review; 2016—2017, 83 FR
65143 (December 19, 2018) (Final Results), and
accompanying Issues and Decision Memorandum.

statutory injunction has expired (i.e.,
within 90 days of publication).

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of these amended final
results of this review, as provided for by
section 751(a)(2)(C) of the Act: (1) For
Fufeng, the cash deposit rate will be the
weighted-average dumping margin
percentage that is listed in the table
above; (2) for previously investigated or
reviewed China and non-China

6 See CP Kelco US, Inc. v. United States,
Neimenggu Fufeng Biotechnologies Co., Ltd.,
Shandong Fufeng Fermentation Co., Ltd., 949 F.3d
1348 (Fed. Cir. 2020).

7 See Xanthan Gum from the People’s Republic of
China: Notice of Third Amended Final
Determination Pursuant to Court Decision, 85 FR
40967 (July 8, 2020).

8 For the full text of the scope of the Order, see
the accompanying Issues and Decision
Memorandum.

9 See Notice of Discontinuation of Policy to Issue
Liquidation Instructions After 15 Days in
Applicable Antidumping and Countervailing Duty
Administrative Proceedings, 86 FR 3995 (January
15, 2021).
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exporters not listed in the table above
that have a separate rate, the cash
deposit rate will continue to be the
existing exporter-specific rate published
for the most recent period; (3) for all
China exporters of subject merchandise
that have not been found to be entitled
to a separate rate, the cash deposit rate
will be the rate previously established
for the China-wide entity, which is
154.07 percent; and (4) for all non-China
exporters of subject merchandise which
have not received their own rate, the
cash deposit rate will be the rate
applicable to the China exporter that
supplied that non-China exporter. The
cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers Regarding the
Reimbursement of Duties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this POR. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursemet of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification Regarding Administrative
Protective Orders (APOs)

This notice also serves as a reminder
to parties subject to APOs of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return or destruction
of APO materials, or conversion to
judicial protective order, is hereby
requested. Failure to comply with the
regulations and terms of an APO is a
violation which is subject to sanction.

We are issuing and publishing this
notice of amended final results of
administrative review in accordance
with sections 751(a)(1) and 777(i) of the
Act ad 19 CFR 351.221(b)(5).

Dated: May 10, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix—List of Sections in the
Issues and Decision Memorandum

I. Summary

II. Background

III. Scope of the Order

IV. Changes Since the Preliminary Results of
Review

V. Discussion of the Issues
Comment 1: Ministerial Errors in the
Margin Calculation
Comment 2: Ministerial Errors in the
Liquidation Instructions
Comment 3: Surrogate Value for Sodium
Hypochlorite
Comment 4: Value Added Tax Deduction
VI. Recommendation
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DEPARTMENT OF COMMERCE
International Trade Administration

Request for Applicants for the
Appointment to the United States-India
CEO Forum

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice.

SUMMARY: This notice announces
membership opportunities for
appointment, or reappointment, to the
U.S. Section of the U.S.-India CEO
Forum.

DATES: Applications should be received
no later than 45 days after publication
of this Notice.

ADDRESSES: Please send requests for
consideration to Noor Sclafani at the
Office of South Asia, U.S. Department of
Commerce, by email at noor.sclafani@
trade.gov.

FOR FURTHER INFORMATION CONTACT:
Noor Sclafani, International Trade
Specialist, Office of South Asia, U.S.
Department of Commerce, telephone:
(202) 823-1840.

SUPPLEMENTARY INFORMATION:
Established in 2005, the U.S.-India CEO
Forum brings together leaders of the
respective business communities of the
United States and India to discuss
issues of mutual interest, particularly
ways to strengthen the economic and
commercial ties between the two
countries, and to communicate their
joint recommendations to the U.S. and
Indian governments.

The Forum will have U.S. and Indian
public and private sector co-chairs. The
Secretary of Commerce will serve as the
U.S. Government chair. Other senior
U.S. Government officials may also
participate in the Forum.

The Forum also includes U.S. and
Indian private sector members, who will
be divided into 